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Before the 
COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 
________________________________ 
 ) 
In the Matter of ) 
 )  
Distribution of the )  Docket No.  16-CRB-0009 CD (2014-17)  
 )     
2014, 2015, 2016, and 2017 ) 
Cable Royalty Funds ) 
________________________________ ) 
 
 

PROGRAM SUPPLIERS’ WRITTEN REBUTTAL STATEMENT REGARDING  
ALLOCATION METHODOLOGIES 

 
 

The Motion Picture Association, Inc. (“MPA”), its member companies and other 

producers and distributors of syndicated movies, series, specials, and non-team sports 

broadcast by television stations (“Program Suppliers”),1 in accordance with the 

procedural schedule set forth in the January 10, 2022 Order For Further Proceedings 

And Scheduling Case Events issued by the Copyright Royalty Judges (“Judges”), hereby 

submit their Written Rebuttal Statement Regarding Allocation Methodologies (“WRS-

A”) in the consolidated 2014-2017 cable royalty distribution proceeding.  Program 

Suppliers are submitting this introductory memorandum in order to summarize the 

rebuttal evidence they will present in this proceeding regarding the allocation of the 2014, 

2015, 2016, and 2017 cable royalty funds (“2014-17 Funds”). 

 

                                                 
1 A listing of MPA-represented Program Suppliers who submitted royalty claims for the 2014-17 cable 
royalty years was included as a part of MPA’s Amended Joint Petition to Participate, filed in this 
proceeding on June 27, 2019.   
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I. INTRODUCTION 

In this proceeding, Program Suppliers presented a fees-based regression analysis 

performed by Dr. Cleve B. Tyler of Berkley Research Group (“BRG”) as evidence of 

relative marketplace value, consistent with the methodological precedent established by 

the Judges in the 2010-13 Cable Allocation Proceeding.2  As explained in Program 

Suppliers’ WDS-A, Dr. Tyler developed his model after conducting a thorough 

evaluation of the Crawford Model that was relied on by the Judges in the 2010-13 Cable 

Allocation Proceeding.  Dr. Tyler concluded that the Crawford Model could not be 

utilized to determine the relative marketplace value of programming for 2014-17 because 

it yielded absurd results (including a zero share for JSC in some years), and because it 

was misspecified and overfitted.  In light of his findings, Dr. Tyler developed an 

improved, hedonic fees-based regression model to use for determining the allocation of 

the 2014-17 Funds among the categories adopted for this proceeding (“Adopted 

Categories”).3   

Dr. Tyler’s regression approach (the “Tyler Model”) utilizes subscriber group 

level data collected by Cable Data Corporation (“CDC”) and models the factors which 

impact the subscriber group royalty rate, including minutes of programming for each of 
                                                 
2 See Program Suppliers’ Written Direct Statement Regarding Allocation Methodologies (July 1, 2022) 
(“WDS-A”); Program Suppliers’ Amended And Corrected Written Direct Statement Regarding 
Allocation Methodologies (“Amended WDS-A”) (September 2, 2022).  In the 2010-13 Cable Allocation 
Phase Proceeding, the Judges chose a fees-based regression methodology conducted by Dr. Gregory 
Crawford and presented by CTV (the “Crawford Model”) as the starting point for their royalty allocation 
awards for most program categories, including Program Suppliers.  See Distribution of Cable Royalty 
Funds, 84 Fed. Reg. 3552, 3610-11 (February 12, 2019).  The Judges’ 2010-13 Cable Allocation 
Determination was affirmed on appeal.  See Judgment, Program Suppliers v. Copyright Royalty Bd., et 
al., 807 F. App’x 10, 15 (D.C. Cir. 2020). 
 
3 See Order Lifting Stay And Adopting Claimant Categories at Exhibit A (April 5, 2021). 
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the Adopted Categories and royalty fees paid by cable system operators (“CSOs”).  Dr. 

Tyler’s approach to fees-based regression takes advantage of actual economic decision-

making by CSOs and the resulting variation in royalty rates observed stemming from this 

economic decision-making across subscriber groups.  The Tyler Model also takes into 

account several significant changes in the cable distant signal retransmission marketplace 

during the 2014-17 time frame that impacted the relative marketplace value of the 

television programs aired by the distantly retransmitted signals carried by cable systems 

subject to Section 111 of the Copyright Act (“Section 111”).4  These include the 

conversion of WGN America (“WGNA”) to a cable network at the end of 2014 and 

Congress’ modification of the statutory definition of “local transmission” as a part of the 

STELA Reauthorization Act of 2014, which became effective in 2015.5   

Program Suppliers are not the only parties who presented fees-based regression 

analyses as evidence of relative market value in this proceeding.  Fees-based regression 

analyses were also submitted by Dr. John H. Johnson, IV, on behalf of the Public 

Television Claimants (“PTV”), Dr. Lisa M. George, on behalf of the Canadian Claimants 

Group (“CCG”), and Dr. Leslie M. Marx, on behalf of the Commercial Television 

Claimants (“CTV”).6  The only other comprehensive allocation methodology presented in 

this proceeding was a cable operator attitudinal survey conducted by Bortz Media & 

                                                 
4 17 U.S.C. § 111 (1976). 
 
5 See STELA Reauthorization Act of 2014 (“STELARA”), Pub. L. No. 113-200, § 203 (2014). 
 
6 The Tyler, Johnson, and George regression analyses are comprehensive allocation methodologies 
providing proposed allocation shares for each of the 2014-17 Funds, while the Marx regression analysis 
addresses only the allocation of 2014 cable royalties.   
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Sports Group, Inc. (the “Bortz Survey”), which was sponsored by James M. Trautman 

and presented on behalf of the Joint Sports Claimants (“JSC”).  The Settling Devotional 

Claimants (“SDC”) are also participating in this proceeding, however they have not 

submitted an allocation methodology.  Instead, SDC submitted amended direct testimony 

from Dr. Erkan Erdem and John Sanders that criticizes the fees-based regression analyses 

submitted in this proceeding and supports the Bortz Survey.   

Program Suppliers’ WRS-A addresses the direct testimony submitted in this 

proceeding by the other participants, focusing primarily on the regression analyses 

submitted by PTV, CCG, and CTV, as well as the Bortz Survey submitted by JSC.  

Program Suppliers’ rebuttal testimony demonstrates that the regression analyses 

presented by Drs. Johnson, George, and Marx, which are all derived from the Crawford 

Model, suffer from many of the same methodological flaws that were present in the 

Crawford Model.  The presence of these flaws in the regression models submitted by Drs. 

Johnson, George and Marx, and the results derived from Dr. Tyler’s principle-driven 

model, explain why the Tyler Model, compared to the others presented here, is a far more 

superior measure of relative market value and should be adopted by the Judges in this 

proceeding as the starting point for their royalty allocations for all of the Adopted 

Categories.   

Program Suppliers’ rebuttal testimony also demonstrates that the Bortz Survey 

results are not valid or reliable in their entirety for determining the relative market value 

of the programming at issue in this proceeding, and should be afforded no weight by the 

Judges.   
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II. REBUTTAL TESTIMONY SUBMITTED BY PROGRAM SUPPLIERS 

 Program Suppliers will present the following rebuttal witnesses, each of whom 

will sponsor his or her testimony and accompanying exhibits or appendices (copies of 

which are contained in Program Suppliers’ WRS-A): 

Cleve B. Tyler, Ph.D., is a Managing Director with Berkley Research Group 

(“BRG”).  Dr. Tyler provided direct testimony in this proceeding sponsoring the Tyler 

Model, a hedonic, fees-based regression model to determine the relative marketplace 

value of the 2014-17 Funds.  Dr. Tyler also found that the Crawford Model was 

misspecified and overfitted, and could not be utilized as a relative value measure for the 

2014-17 Funds. 

Dr. Tyler’s rebuttal testimony addresses the direct testimony provided in this 

proceeding by CTV, SDC, PTV, CCG, and JSC.  As an initial matter, Dr. Tyler will 

address Dr. Erdem’s testimony and explain how he agrees with many of his criticisms of 

the Crawford Model.  Dr. Tyler will also explain how Dr. Erdem’s criticisms of the 

Crawford Model and of fees-based regressions in general do not apply to, and 

misconstrue, the Tyler Model.  As Dr. Tyler explains, the opinions expressed by other 

experts in this case – i.e., that regression analysis is uninformative for assessing relative 

marketplace value – are analytically incorrect.  This is because even within the statutorily 

regulated realm, meaningful economic decisions are made by CSOs that provide valuable 

insight into relative marketplace value of the programming at issue in this proceeding.  

Dr. Tyler also reviewed the regression models proposed by Drs. Johnson, George, and 

Marx and explains why their models are subject to many of the same criticisms that 
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applied to the Crawford Model, and why the Tyler Model is the best measure of relative 

market value in this record.   

Jeffrey S. Gray, Ph.D., is the founder and President of Analytics Research Group, 

LLC.  Dr. Gray submitted direct testimony in this proceeding describing his analysis of 

trends in CSO carriage, his calculations of the trends of volume (in minutes of distant 

retransmissions) among the Adopted Categories, and his analysis comparing the volume 

shares of JSC sports programming and non-JSC sports programming over the 2014-17 

timeframe.  Dr. Gray’s analysis found that Program Suppliers’ volume share of sports 

content has grown over the 2014-17 timeframe, while the volume share of JSC sports 

content declined significantly.    

For purposes of his rebuttal testimony, Dr. Gray analyzed the amended and 

corrected written direct testimonies of CTV witnesses Dr. Christopher J. Bennett and Dr. 

Marx; PTV witness Dr. Johnson; CCG witness Dr. George; and JSC witnesses R. 

Garrison Harvey and Dr. W. Robert Majure.  Dr. Gray reviewed the categorization 

algorithms developed by Drs. Bennett, Johnson, and George and concludes in his rebuttal 

testimony that they all reach conclusions regarding the categorization and volume shares 

of the different Adopted Categories similar to the ones he reached in his amended and 

corrected direct testimony.   

Dr. Gray also reviewed the program categorization analysis performed by Mr. 

Harvey and concluded in his rebuttal testimony that Mr. Harvey’s work is unreliable.  As 

Dr. Gray explains, Mr. Harvey incorrectly categorized a significant number of programs 

into the JSC category that did not fall within the Adopted Categories definition of JSC 
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programming.  Mr. Harvey also failed to utilize the requisite Canadian Radio-television 

and Communications Commission station logs (the “CRTC Data”) that was incorporated 

by all of the other experts who performed program categorization analyses.  Dr. Gray also 

responds to the analyses of anecdotal industry data performed by Mr. Harvey and Dr. 

Majure and explains why he disagrees with their conclusions.  Finally, Dr. Gray explains 

why the local viewing analysis performed by Dr. Marx is irrelevant, and should be 

afforded no weight by the Judges. 

Howard B. Homonoff, is the Founder and Managing Director of Homonoff 

Media Group, LLC.  He also serves as a Senior Advisor for U.S. Media & Entertainment 

with Grant Thornton, LLP, a globally diversified audit, tax and consulting firm.  Prior to 

those positions, he held executive positions in both media companies and multichannel 

video programming distributors (“MVPDs”).   

In his rebuttal testimony, Mr. Homonoff, a veteran of the media, technology and 

entertainment industry, responds to the direct and corrected direct testimonies of JSC 

witnesses Allan Singer, Daniel Hartman, Richard Warren, and Dr. Majure.  Mr. 

Homonoff addresses these witnesses’ testimonies regarding the value of distant signal 

programming from an industry perspective and concludes that JSC witnesses fail to 

adequately distinguish the nonnetwork programming available in the hypothetical distant 

signal market that is compensable under Section 111 from programming distributed by 

broadcast networks, cable networks, and other platforms.  Mr. Homonoff also concludes 

that JSC’s witnesses (and the Bortz Survey respondents) inappropriately compare the 

value of live sports programming on broadcast and cable networks (i.e., outside of the 
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distant signal market) to nonnetwork programming compensable under Section 111, and 

fail to consider the relative volume of Program Suppliers content on distant signals versus 

JSC content carried by distant signals.  Mr. Homonoff also explains how the enduring 

value of Program Suppliers’ content to both programming distributors and consumers is 

reinforced by its growing presence among newer distant signal networks as well as 

emerging streaming platforms.  

Jeffery A. Stec, Ph.D., is a Managing Director with BRG, where he also serves as 

leader of its Intellectual Property practice and co-leader of its Economics and Damages 

community.  Dr. Stec specializes in the application of economics and survey research to 

the valuation of various forms of intellectual property.  

For purposes of his rebuttal testimony, Dr. Stec responds to the direct testimony 

submitted by Mr. James M. Trautman and Dr. Nancy A. Mathiowetz, on behalf of JSC, 

and Robert A. Papper, on behalf of CTV.  Dr. Stec reviewed the Bortz Survey, and 

determined that it failed to measure the relative market value of the Adopted Categories 

for at least the following reasons:  

1. The Bortz Survey ignores supply side factors, demand side factors, and 

market structure issues that would be unique to the marketplace for the 

Adopted Categories.  

2. The Bortz Survey attempted to measure willingness to pay. However, 

willingness to pay is not the same as a market price or market value.  

3. The Bortz Survey unnecessarily conflates the relative cost of acquiring 

programming with relative value. 
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4. The Bortz Survey failed to account properly for hypothetical bias.  

5. The Bortz Survey failed to mirror consumers’ buying experiences in the 

marketplace.  

6. The Bortz Survey failed to define, or provide examples of, the types of 

programs that were included in each category. 

7. The Bortz Survey’s constant sum approach failed to account for the 

complex decision-making process required by CSOs when purchasing 

program content. 

8. The Bortz Survey failed to measure cable subscriber preferences.  

9. The Bortz Survey’s program categories fail to align with the general cable 

industry classification of program genres.  

10. The Bortz Survey improperly forced every respondent to provide an answer 

to every question in the survey. 

11. The Bortz Survey failed to account accurately for the change in the share of 

compensable minutes for JSC and CTV content following WGNA’s 

conversion to a cable network. 

12. Although the Bortz Survey may have been relatively consistent with fees-

based regression results in the past, the 2015 through 2017 Bortz Survey 

results are inconsistent with the regression results presented in this 

proceeding. 

13. Given the complexity of the questions asked to survey respondents in the 

Bortz Survey, respondents were unable to provide accurate responses. 
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14. Mr. Trautman improperly imputed relative value in the Bortz Survey for 

compensable programming that was not carried by the responding CSO. 

 Based on these findings, Dr. Stec concludes that the Bortz Survey has serious 

flaws from a survey research and economic perspective, does not provide a reliable or 

accurate method of determining the relative market value of the distant signal 

compensable programming, and should not be utilized as the basis for royalty allocation 

for any of the Adopted Categories in this proceeding. 

Dr. Stec also reviewed Mr. Papper’s testimony and the information produced in 

discovery related to the Radio Television Digital News Association/Hofstra University 

Annual Surveys (“RTDNA Surveys”), and concluded that the results of the RTDNA 

Surveys relied on by Mr. Papper could not be independently verified because Mr. Papper 

failed to provide any information regarding the sample selection process, and because the 

survey instruments (including the completed survey questionnaires) were destroyed, and 

not retained.  Significantly, Dr. Stec concludes that Mr. Papper failed to comply with 

accepted standards in the field of survey research with regard to the RTDNA Surveys, 

making it impossible determine if the results of the RTDNA Surveys and the opinions he 

reached based on those results are reliable.  As a result, Mr. Papper’s testimony should be 

disregarded. 
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III. PROGRAM SUPPLIERS’ ALLOCATION CLAIMS 

Program Suppliers’ proposed allocations for the 2014-17 Funds remain as they 

were reported in their Amended WDS-A; however, for clarity, they are provided again 

below.  

 
Royalty Year Basic Fund (%) 3.75% Fund (%) Syndex Fund (%) 

2014 26.6% 31.0% 100% 

2015 39.7% 55.0% 100% 

2016 34.0% 54.3% 100% 

2017 31.8% 53.3% 100% 

 

 The royalty shares for Program Suppliers set forth above are net of the settlement 

shares for National Public Radio (“NPR”) and the Music Claimants, and should be 

applied after those settlement shares have been calculated and applied to the 2014-17 

Funds.  Program Suppliers reserve the right to change their allocation claims in light of 

the evidence presented by other claimants in this proceeding. 
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     /s/ Gregory O. Olaniran 
     _____________________________________ 
     Gregory O. Olaniran 
       D.C. Bar No. 455784 
     Lucy Holmes Plovnick 
       D.C. Bar No. 488752  
     Jacob D. Albertson 
       N.Y. Bar No. 4898219 
     Mitchell Silberberg & Knupp LLP 
     1818 N Street NW, 8th Floor 
     Washington, DC 20036 
     (202) 355-7917 (Telephone) 
     (202) 355-7887 (Facsimile) 
     goo@msk.com 
     lhp@msk.com 
     j1a@msk.com 
 
     Attorneys for 
Dated:  November 2, 2022   Program Suppliers 
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I. INTRODUCTION 

 

1. I am a managing director with Berkeley Research Group (“BRG”), an international firm that 
provides expert economic and financial consulting services.  I hold a Ph.D. in economics 
from Clemson University specializing in industrial organization, finance, and public sector 
economics.  I teach graduate-level industrial organization at Johns Hopkins University, a 
class that focuses on competition, strategic interaction among competitors, market power, 
and the behavior of firms with market power.  The class also addresses the role of intellectual 
property and topics related to intellectual property and competitive behavior. 

2. I have authored books and articles and made presentations on intellectual property and 
competition issues.  I am co-author of the book Assets and Finance: Calculation of 
Intellectual Property Damages: 2021-2022 Edition, published by Thomson Reuters.  My 
publications on competition issues include articles in Antitrust, Antitrust Bulletin, and in 
chapters overviewing antitrust developments in the United States in Global Competition 
Review (each of the last 8 years). 

3. My consulting work focuses on the analysis of competition, intellectual property, and 
damages issues in matters before federal and state courts, administrative law judges, 
regulatory commissions, and in merger investigations.  In my work, I have developed or 
analyzed models in a range of industries pertaining to various allegations including antitrust 
violations, intellectual property infringement, and breach of contract.  My consulting work 
regularly includes the use of regression analysis, including its application to intellectual 
property valuation.  Industries in which I have substantial experience include waste 
collection and disposal, pharmaceuticals, biotechnology, semiconductors, memory products, 
cable, data products and services, enterprise software, online search advertising, video 
games, healthcare, avionics, automotive and automobile components, fashion, food and 
beverages, food ordering and delivery platforms, and electricity generation and distribution. 

4. My curriculum vitae, which includes prior testimony, is provided as Attachment A to this 
report. 

 

 

5. I have been retained by counsel for the Motion Picture Association (“MPA”), which 
represents the Program Suppliers claimant group.1  I filed Written Direct Testimony (“Direct 

 
1 Program Suppliers are comprised of producers and distributors of program content such as series, specials, feature 

films, non-team sports, and miniseries that are aired on broadcast television stations and distantly retransmitted by 
CSOs. 
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Testimony”)2 and Amended and Corrected Written Testimony3 (“Revised Direct 
Testimony”) in this matter.4  In the Revised Direct Testimony, I opined that a reliable 
methodology exists for allocating royalties collected by the Copyright Office for the 2014 
through 2017 royalty years (“2014-2017 Cable Royalties”) among the different Allocation 
Phase claimants.  Further, I applied that methodology for the allocation of the 2014-2017 
Cable Royalties and provided a specific percentage award for each calendar year (2014 
through 2017) for each Allocation Phase claimant.   

6. At a high level, I opined in my Revised Direct Testimony that: 

a. The use of regression analysis is informative and reliable for the allocation of the 
2014-2017 Cable Royalties among the Allocation Phase claimants. 

b. The regression model relied upon by Dr. Gregory S. Crawford, the CTV expert 
during the proceeding to allocate the 2010-2013 cable royalty funds (“Crawford 
Model”) is not useful in estimating specific Allocation Claimant shares for the 
2014-2017 Cable Royalties.   

c. Relative marketplace value is well informed in this case by use of a hedonic 
regression. 

d. My hedonic regression results in specific percentage shares for each royalty year 
(2014 through 2017) for each of the Allocation Phase claimants,5 as shown in 
Figure 1.1, below:6 

 
2 Written Testimony of Cleve B. Tyler, Ph.D., July 1, 2022. 
3 Amended and Corrected Written Testimony of Cleve B. Tyler, Ph.D., September 2, 2022. 
4 I use the same defined terms in this rebuttal testimony as I did in my Revised Direct Testimony. 
5 The claimant groups participating in this proceeding are “Program Suppliers,” Joint Sports Claimants (“JSC”), 

Commercial Television Claimants (“CTV”), Public Television Claimants (“PTV”), the Settling Devotional 
Claimants (“SDC”), the Canadian Claimants Group (“CCG”), Music Claimants, and National Public Radio 
(“NPR”).  See, Order Lifting Stay and Adopting Claimant Categories, Docket Nos. 16-CRB-0009-CD (2014-17) 
and 16-CRB-0010-SD (2014-17) at Exhibit A (April 5, 2021).  I understand that both the Music Claimants and NPR 
reached a settlement with the other parties prior to the filing of Written Direct Statements. 

6 Standard errors for percentage share awards are shown in parentheses.  95% confidence intervals are equal to the 
estimated shares plus or minus 1.96 times the standard error for each share. 
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FIGURE 1.1 
Hedonic Regression Shares by Claimant Group, 2014-2017 

    

 
 

 

7. In this rebuttal testimony, I address the testimony provided by the other claimant groups, 
specifically: 

a. CTV – including the Bennett Testimony7 and the Marx Testimony;8  

b. SDC – including the Sanders Testimony9 and the Erdem Testimony;10  

c. CCG – including the George Testimony;11  

d. PTV – including the Johnson Testimony;12 and  

e. JSC – including the Majure Testimony.13   

 

 
7 Corrected Written Direct Testimony of The Commercial Television Claimants, September 2, 2022, Expert Report 

of Christopher J. Bennett, Corrected August 31, 2022 (“Bennett Testimony”). 
8 Corrected Written Direct Testimony of The Commercial Television Claimants, September 2, 2022, Expert Report 

of Leslie M. Marx, PHD, Corrected August 31, 2022 (“Marx Testimony”).  I refer to the regression model proposed 
by Dr. Marx as the “Marx Model.” 

9 Settling Devotional Claimants’ Amended Written Direct Statement of Allocation Issues, September 2, 2022, Exhibit 
1, Amended Direct Testimony of John S. Sanders, Ph.D. (“Sanders Testimony”). 

10 Settling Devotional Claimants’ Amended Written Direct Statement of Allocation Issues, September 2, 2022, Exhibit 
2, Testimony of Erkan Erdem, Ph.D. (“Erdem Testimony”). 

11 Direct Case of the Canadian Claimants Group, Volume I, Written Direct Testimony, 2014-2017 Cable Royalty 
Distribution Proceeding, July 1, 2022, Testimony of Lisa M. George, PHD (“George Testimony”).  I refer to the 
regression model proposed by Dr. George as the “George Model.” 

12 Written Direct Statement of Public Television, July 1, 2022, Direct Testimony of John H. Johnson, IV, July 1, 2022 
(“Johnson Testimony”).  I refer to the regression model proposed by Dr. Johnson as the “Johnson Model.” 

13 Corrected Written Direct Testimony of the Joint Sports Claimants, Written Direct Testimony of W. Robert Majure, 
PH.D., July 1, 2022 (“Majure Testimony”). 

Year Program Suppliers JSC CTV PTV SDC CCG
26.6% 37.2% 11.3% 14.0% 4.3% 6.5%
(3.8%) (7.5%) (2.6%) (1.7%) (0.9%) (0.9%)
39.7% 2.8% 10.2% 27.9% 6.2% 13.3%
(1.5%) (1.0%) (1.5%) (0.6%) (0.6%) (0.5%)
34.0% 2.5% 8.2% 37.4% 4.4% 13.6%
(1.5%) (0.9%) (1.8%) (0.7%) (0.6%) (0.5%)
31.8% 1.8% 6.9% 40.4% 4.0% 15.2%
(1.1%) (1.0%) (0.9%) (0.6%) (0.4%) (0.9%)
Adjusted R2: 83.3%

2016

2017

2014

2015
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8. In forming my opinions, I have relied on publicly available materials, information provided 
by Cable Data Corporation (“CDC”), data provided by Dr. Jeffrey S. Gray, Ph.D.,14 and my 
training and experience in economics and econometrics.  I have also considered certain 
materials provided in discovery associated with the testimonies of CTV, SDC, CCG, PTV, 
and JSC witnesses.  The materials I rely upon are cited in my Revised Direct Testimony, 
Attachment B, and throughout this testimony.  I reserve the right to update my opinions based 
on relevant materials and information that may later become available.  I may use 
demonstrative exhibits during the hearing to summarize my analyses and opinions.  

 

 

9. Opinions expressed by experts, most prominently Dr. Erdem, Mr. Sanders, Dr. Majure, and 
Dr. Marx, that regression analysis is uninformative for assessing relative marketplace value 
are inconsistent with the underlying economic circumstances.  Meaningful economic 
decisions are made by CSOs, decisions that provide valuable insight into relative 
marketplace value for the types of distantly retransmitted signals.  No offered opinions have 
undermined that fundamental aspect of the marketplace.  Nor have any of the offered 
opinions altered my conclusion that the use of regression analysis here can take advantage 
of those economic decisions to estimate relative marketplace value. 

10. The models proposed by Dr. George and Dr. Johnson exhibit characteristics suggesting that 
their regressions are not properly specified.  Moreover, both regressions contain a potentially 
serious flaw since they use guesswork for the number of subscribers in each subscriber group.  
The number of subscribers is touted as an important control variable and guesswork about 
the number of subscribers leads to potential bias in the regression results.  The regression 
model offered by Dr. Marx only for 2014 uses the results of the Crawford Model as a starting 
point, an assumption that is unsubstantiated and ports over the known issues with the 
Crawford Model into the Marx Model. 

11. The regression model presented in my Direct Testimony and Revised Direct Testimony (the 
“Tyler Model”) uses a form of price, Subscriber Group Royalty Percentage (“SGRP”), as the 
dependent variable in a hedonic regression analysis, which provides advantages over 
alternative regression analyses offered in this case.  Unlike the model offered by Dr. Marx, 
my model does not rely on estimates from the Crawford Model, which suffers from 
overfitting issues.  Compared with the models offered by Drs. Marx, George, and Johnson, 
my model narrows the number of specifications that one might consider which, in turn, 
lessens concerns about overfitting.   

12. Importantly, the hedonic regression approach of the Tyler Model uses the available data in a 
more efficient way.  Advantages of this include that the Tyler Model estimates different 

 
14 See, Amended and Corrected Written Direct Testimony of Jeffrey S. Gray, Ph.D. (September 2, 2022) (“Gray 

Testimony”). 



 

Rebuttal Testimony of Cleve B. Tyler, Ph.D. | 5 
 

incremental values for each category of minutes in each year separately – the only model to 
do so.  Also, the Tyler Model estimates different incremental values for each category of 
minutes in the Canada zone and non-Canada zone separately – the only model to do so.  
This characteristic of the Tyler Model means that the incremental value of CCG minutes, as 
well as the other minute types, are more precisely measured than in any other approach. 

13. Based on all of the above, and for the reasons described more fully below, the opinions 
expressed in my Revised Direct Testimony have not changed. 

 

II. RESPONSE TO ERDEM TESTIMONY 

 

14. Dr. Erdem provides certain critiques regarding the use of regression analysis for allocating 
the 2014-2017 Cable Royalties among the Allocation Phase claimants.  Dr. Erdem makes 
several useful points regarding the use of regression analysis in this case with which I 
generally agree. 

15. For example, Dr. Erdem explains the general usefulness of regression analysis to uncover 
relationships.15  My Revised Direct Testimony also describes this general usefulness.16  Dr. 
Erdem and I also agree on the general premise of a hedonic regression and the usefulness of 
this method for estimating the “contributory value of each characteristic of a product.”17   

 

 
15 Erdem Testimony, ¶ 16 (“A regression analysis can be useful to uncover relationships when the dependent variable 

is expected to be related to multiple independent variables as opposed to a single variable. Accordingly, regression 
analysis is commonly used in economics to understand how a particular variable (e.g., household savings) changes 
with regards to changes in other observable information (e.g., income, geography, household characteristics). This 
multiple regression approach, properly performed and interpreted, can provide an estimate of the marginal effect of 
an independent variable, controlling for all the other independent variables in the regression.”). 

16 Revised Direct Testimony, ¶¶ 62-64. 
17 Erdem Testimony, ¶ 17 (“When a regression analysis is used to estimate the contributory value of each characteristic 

of a product on its market price or value, it is called a hedonic regression in economics. For example, a hedonic 
regression model can be used to analyze how the price of a property (e.g., single family home) changes with each 
characteristic, or attribute, of a property (e.g., square footage, number of bedrooms, location).”). 

 See also, George Testimony (“Hedonic regressions are used widely to measure the value of product attributes that 
are not themselves separately priced or traded.”). 

See, Revised Direct Testimony, ¶ 85. 
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16. One of Dr. Erdem’s critiques of the Crawford Model is that “Professor Crawford tried 
hundreds of different regression models…”18  I also have expressed concerns that the 
Crawford Model may have resulted from data mining.19   

17. The approach I followed in developing the Tyler Model was not to attempt huge numbers of 
regression model permutations.  Instead, I developed the Tyler Model using a principled 
approach which focused on the key economic question of relative value – an approach which 
led to the use of a hedonic model with SGRP as the dependent variable.  This more principled 
approach means that hundreds of models are not needed to develop a final model.   

18. In fact, for the Direct Testimony, I considered just a handful of base models and reviewed 
the results of fewer than two dozen linear models overall, many of which were just checks 
on robustness and not considered as the base model themselves.20  For the Revised Direct 
Testimony, which updated my analyses based on updated data from Dr. Gray, I considered 
just one base model and reviewed the results of just five additional models in sensitivity 
analyses. 

 

 

19. In addition, Dr. Erdem criticizes the Crawford-style regressions because they are “highly 
sensitive to changes in the model specification.”21  Variations in results are particularly 
concerning because the potential combinations of independent variables are huge and as 
described by Dr. Erdem, “infinite.”22  However, by using SGRP as the dependent variable, 
the Tyler Model substantially narrows the choices related to model specification – something 
I am confident can be described as much closer to a handful than infinity.   

20. Further, the variations in results can lead to issues in model selection.  For example, Dr. 
Erdem claims that he could predict the basic form of Dr. George’s models and Dr. Johnson’s 
models based on how similar models performed from Dr. Crawford’s original model 

 
18 Erdem Testimony, ¶ 36 (emphasis in original). 
19 Revised Direct Testimony, ¶¶ 121-127. 
20 Note that my programming automatically ran certain sensitivity tests as a matter of course, but that does not mean 

that these regression specifications were considered as a viable alternative.  One good example is the non-linear 
specifications.  While I had determined that a linear model was most appropriate for the hedonic model (see Revised 
Direct Testimony, Technical Appendix B), I also was anticipating that other experts likely would run my model 
using a non-linear functional form.  These non-linear models (inappropriate alternatives) were typically run for any 
base model under consideration. 

21 Erdem Testimony, ¶ 37. 
22 Erdem Testimony, ¶ 34. 
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iterations and that “it appears that both Dr. Johnson and Dr. George selected their changes 
based on results.”23 

21. By contrast, the Tyler Model selection was not focused on model outcomes.  Instead, it 
followed a principled approach which focused on the economic question at hand.  Therefore, 
Dr. Erdem’s logic in predicting the models used by Dr. George and Dr. Johnson does not 
hold for the Tyler Model, as shown in Figure 2.1.   

22. Figure 2.1 below shows box plots of the shares calculated by claimant group and year for all 
the unique linear models that were considered prior to the filing of my Direct Testimony, 
updated to incorporate the data provided to me by Dr. Gray, used in my Revised Direct 
Testimony.24  Box plots are a graphical means of depicting distributions of data.25  For each 
claimant group and year, the line across each bar depicts the median result while the top and 
bottom of the box depict the middle 50 percent of the results (known as the interquartile 
range).  The lines extending from the box (known as the “whiskers”) extend to the maximum 
and minimum, unless there are results outside 1.5 times the interquartile range which instead 
are depicted as black dots.  The red dots show the share calculations that were proposed in 
my Revised Direct Testimony and also shown in Figure 1.1, above.  

 
23 Erdem Testimony, ¶ 63; see also, Erdem Testimony, ¶¶ 59-62 and Table 1. 
24 I updated my analyses in the Revised Direct Testimony based on new data provided by Dr. Gray.  However, I had 

not re-run all of the permutations shown in the workpapers associated with the Direct Testimony.     

For my sensitivity analyses using data for Above Minimum Fee CSOs, shares are calculated using the regression 
coefficients and all compensable minutes, not just compensable minutes for CSOs paying more than the minimum 
royalty such as the results presented in Figure 6.3 of my Direct Testimony.  This adjustment is appropriate because 
it makes the shares comparable to the base model presented in Figure 1.1, above.  This approach is also consistent 
with Dr. Johnson’s sensitivity analysis using data for Above Minimum Fee CSOs only.  

25 See, Yi, Mike, “A Complete Guide to Box Plots,” CHARTIO, Data Tutorials, available at: 
https://chartio.com/learn/charts/box-plot-complete-guide/ (“A box plot (aka box and whisker plot) uses boxes and 
lines to depict the distributions of one or more groups of numeric data. Box limits indicate the range of the central 
50% of the data, with a central line marking the median value. Lines extend from each box to capture the range of 
the remaining data, with dots placed past the line edges to indicate outliers.”).  
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FIGURE 2.1 
Box-Plot of All Results Considered for Tyler Model  

 

 

 
23. Figure 2.1, above, does not indicate that I selected my model based on whether the results 

favored Program Suppliers.  In fact, the red dots for the Program Suppliers are always near 
the median shares of the results for the models that were considered.  Again, since my model 
selection was not focused on model outcomes and instead followed a principled approach 
which focused on the economic question at hand, the results summarized in Figure 2.1 are 
not surprising.  

 

 

24. Despite the merits of hedonic regression that Dr. Erdem acknowledges, he appears to 
maintain that a regression cannot be used in this case.  He cites three reasons for his opinion 
that a regression cannot be used, stemming from his opinions in the “2010-2013 cable 
proceeding,” which are, in short: 

a. The “mechanism … does not represent a ‘free market;’” 

b. A “volume-focused approach … is not a reliable method;” and 
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c. There is “no consensus on the list of variables to include, and regression results are 
sensitive.”26 

25. With respect to point “c” in the paragraph above, I have addressed that point in sections II.B. 
and II.C.  With respect to point “b” in the paragraph above, my regression is not a “volume-
focused approach,” so this point does not apply to the Tyler Model.27  Dr. Erdem does 
recognize that the Tyler Model is “somewhat different” than the Crawford-style regressions 
that he has critiqued in the past.28   

26. With regard to point “a” in the paragraph above that the mechanism does not represent a 
“free market,”29  Dr. Erdem creates a straw man to use as an excuse for essentially ignoring 
all information provided by regression analyses in this case.  That view is simply too 
extreme.30   

27. While prices here are not determined by the joint actions of buyers and sellers, real decisions 
are made by CSOs that have economic consequences.  Regression analysis can be used to 
uncover the relative values CSOs place on different content categories from these decisions.   

28. Importantly, while Dr. Erdem might characterize the “price” used in my hedonic regression 
as entirely determined by regulation, it is not.  Instead, the price depends on the stations 
chosen by CSOs with distant retransmission through the metric of the DSE.31  Those 
economic choices do provide useful information for assessing relative marketplace value, as 
described in my Revised Direct Testimony,32 in the testimonies of Dr. George33 and Dr. 

 
26 Erdem Testimony, ¶ 18. 
27 See also, § IV.A. for additional discussion about a misrepresentation along these lines by Mr. Sanders. 
28 Erdem Testimony, ¶ 48. 
29 Erdem Testimony, ¶¶ 17-18. 
30 See also, 2010-2013 Determination, at 3557-3558, rejecting the view that regression analysis is not relevant in cable 

distribution proceedings. 
31 Revised Direct Testimony, ¶¶ 25-34. 
32 Revised Direct Testimony, ¶¶ 18-24 and 65-68; and D.C. Circuit Decision at 3.  
33 George Testimony, pp. 6-7 (“Although the fee structure for distant signal carriage is governed by a regulatory 

formula, carriage reflects the strategic choices of firms seeking to balance incremental revenue from distant signal 
offerings against the incremental costs of carriage. Since incremental revenue depends on demand for programming 
on distant signals, both overall and with respect to other system offerings, regression analysis is well-suited to 
uncovering the relative value of claimant programming embedded in carriage decisions.”). 
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Johnson,34 and consistent with the Judges’ 2010-2013 Determination35 as well as the D.C. 
Circuit Decision.36   

 

III. RESPONSES TO CRAWFORD-STYLE VOLUME-BASED REGRESSIONS  

29. Given the inherent high-level similarities of the testimony provided by Dr. Johnson and Dr. 
George, I respond to these testimonies together.  I also respond to issues related to the 
testimony of Dr. Marx in this section regarding her regression analysis which she conducts 
for the year 2014 only.   

 

 

30. One underlying challenge with the approaches proposed by Drs. George, Johnson, and Marx, 
and inherent in the Crawford Model, is that the dependent variable is a royalty amount.  This 
royalty amount has a very large degree of variability.   

31. The dependent variables used by Dr. George, Dr. Johnson, and Dr. Marx contain a substantial 
amount of variability due to factors other than categories of distantly retransmitted minutes 
for a subscriber group.  These factors impact the amount of the royalty paid which are not 
directly related to the types of minutes contained in distantly retransmitted signals (such as 
the number of subscribers).  The implication of using a dependent variable with such a large 
degree of variability is that more control variables (including, potentially, fixed effects) must 
be used to “tease out” the underlying relationships sought to be measured.   

32. Using the more targeted SGRP as the dependent variable in the Tyler Model means more 
variation can be explained in a meaningful way by focusing on a “price” as the dependent 
variable rather than royalty amounts.  One distinct advantage of using a more targeted 
approach is that I can more precisely measure the incremental value of various types of 
minutes within each year and over time.  This is because with less variability to explain in 
the dependent variable, I am able to focus on the relationships at issue in a way that the 
George Model, Johnson Model, and Marx Model cannot.   

 
34 Johnson Testimony, ¶ 4 (“In general, I find that this type of regression represents a sound approach to estimating 

the relative marketplace value for each claimant’s content. It relies on the widely-accepted economic principle of 
‘revealed preference’—meaning that although relative marketplace values cannot be directly observed, they can be 
inferred by studying the decisions cable operators have made about how much of each type of content to deliver to 
their subscribers.”). 

35 2010-2013 Determination, at 3554. 
36 D.C. Circuit Decision, at 3. 
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33. Accordingly, I have estimated different relationships for each category of minutes in the 
Canada zone versus those not in the Canada zone,37 different relationships compensable 
versus non-compensable minutes,38 and different relationships for each category of minutes 
in each year.39  Figure 3.1 summarizes these advantages of the more targeted approach of the 
Tyler Model. 

FIGURE 3.1 
Tyler Model Allows More Targeted  

Estimates of Relationships Compared with Alternatives 
 

   
 

34. Dr. Johnson did conduct statistical testing to assess the appropriateness of assuming the same 
relative marketplace values over time for each of the categories.40  He finds that the 
coefficient on JSC was statistically different in 2014 compared with 2015-2017.41  
Nevertheless, Dr. Johnson uses the coefficient from his overall model for JSC (same value 
for the entire period) – without taking into account the different relative marketplace values 
over time for JSC, explaining: 

This second sensitivity is informative because it indicates that my model is 
appropriately capturing the “higher value” earlier period and “lower value” 
later period for Sports content. However, it is important to remember that 
the result of this particular test should not be interpreted as meaning that 
Sports content in the 2015 to 2017 period had no value at all. Rather, the 
significance of this sensitivity test is that it confirms that while my baseline 
model estimates an average relative value across all Sports content, it is 
nonetheless appropriately capturing the shifting dynamics with respect to 
that content over the 2014-2017 period. However, my baseline model is 
reliable for the task at hand—which is to determine the allocation of cable 
royalty funds over the entire 2014-2017 period—because it produces a 

 
37 Revised Direct Testimony, ¶¶ 92-95. 
38 Revised Direct Testimony, ¶¶ 89-90. 
39 Revised Direct Testimony, ¶ 91. 
40 Johnson Testimony, ¶¶ 68-72.   
41 Johnson Testimony, ¶ 70. 

Estimates Different Relationships for Each 
Category of Minutes Tyler Model

George 
Model

Johnson 
Model Marx Model

Canada Zone versus Non-Canada Zone Yes No No No

Compensable versus Non-Compensable Yes No No No

Each Year Separately Yes No No n/a



 

Rebuttal Testimony of Cleve B. Tyler, Ph.D. | 12 
 

reliable average estimate across both the “higher value” and “lower value” 
Sports content periods.42 

35. The above quote is an exercise in logical gymnastics.  Dr. Johnson finds statistically 
significant differences for JSC over time but makes no adjustments to his model.  While 
using the entire period might represent the overall average (it couldn’t do anything but find 
the average), this does not make it appropriate to use.  The overall shares are based on the 
incremental value as well as the number of minutes by categories.  The use of an overall 
average by Dr. Johnson is an admission that he knowingly uses a share that is too small for 
JSC in 2014, and too large in 2015-2017 despite the important differences between those two 
periods.43  In addition, shares are not estimated in a vacuum.  Because JSC’s relative share 
is incorrect in Dr. Johnson’s approach, as demonstrated in his own statistical testing, this 
means the shares for the other claimant groups are incorrect as well.   

36. The example of Dr. Johnson finding differences over time but failing to use them further 
demonstrates the advantages of the Tyler Model.  The Tyler Model estimates different 
relative marketplace value for each year by category of minutes, without exception – as 
opposed to assuming that these relationships are the same over time, an assumption that Dr. 
Johnson’s own statistical analyses refute. 

 

 

 Drs. George and Johnson Infer the Number of Subscribers to Use in Their 
Regressions 

37. The George Model and Johnson Model use subscribers as a control variable.44  This is 
consistent with the Crawford Model as well.45 

38. Dr. George emphasizes the importance of the inclusion of the (lagged) number of subscribers 
in her model: 

The (lagged) number of subscribers is an important control because 
royalties increase with gross receipts, which in turn increase with the 
number of subscribers. The number of subscribers is entered in lagged form 

 
42 Johnson Testimony, ¶ 71 (references omitted, emphasis in original). 
43 See, e.g., Revised Direct Testimony, ¶¶ 45-52 and ¶¶ 55-56. 
44 Dr. George uses lagged subscribers (George Testimony, p. 52).  Dr. Johnson uses actual subscribers (not lagged) 

(Johnson Testimony, ¶ 56).  Dr. Marx does not use lagged subscribers in her regression analysis, because “[w]ithout 
the 2013-2 data, including the lagged number of subscribers as a control variable would result in the loss of 2014-1 
data from the analysis, cutting the data used in the Bayesian updating in half.” (Marx Testimony, ¶ 116). 

45 See, Revised Direct Testimony, ¶ 107. 
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to avoid the possibility of reverse causality biasing the coefficients on 
program minutes. (Channels activated enters as a lag for the same reason.)46 

39. However, the CDC data does not provide the number of subscribers at the subscriber group 
level.  Instead, subscribers are provided only for the CSO in each accounting period.  This 
can be seen in the underlying CDC data but is also well-demonstrated by examining Figure 
I-2 from the Johnson Testimony, shown as Figure 3.2 below.  

FIGURE 3.2 
Reproduction of Figure I-2 from the Johnson Testimony 

 

40. In the example above, Comcast of California III has 6 subscriber groups in the first and 
second accounting periods of 2014.  Dr. Johnson shows what data is available for each of the 
subscriber groups – which includes Gross Receipts,47 Base Royalties, and 3.75 Royalties.  
However, the number of subscribers is not available at the subscriber group level.   

 
46 George Testimony, p. 53 (emphasis added). 
47 37 C.F.R. § 201.17(b)(1) (2022) (“Gross receipts for the ‘basic service of providing secondary transmissions of 

primary broadcast transmitters’ include the full amount of monthly (or other periodic) service fees for any and all 
services or tiers of services which include one or more secondary transmissions of television or radio broadcast 
signals, for additional set fees, and for converter fees. In no case shall gross receipts be less than the cost of obtaining 
the signals of primary broadcast transmitters for subsequent retransmission. All such gross receipts shall be 
aggregated and the distant signal equivalent (DSE) calculations shall be made against the aggregated amount. Gross 
receipts for secondary transmission services do not include installation (including connection, relocation, 
disconnection, or reconnection) fees, separate charges for security, alarm or facsimile services, charges for late 
payments, or charges for pay cable or other program origination services: Provided That, the origination services 
are not offered in combination with secondary transmission service for a single fee.”) (emphasis in original).   
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41. Instead, what Dr. George and Dr. Johnson have done (consistent with the Crawford Model) 
is use the number of subscribers at the CSO level to “fill-in” subscribers for each subscriber 
group in each accounting period.48  This is done by proportionally assigning the number of 
overall CSO subscribers to each subscriber group based on the gross receipts for each 
subscriber group.  So, for example, in the figure above subscriber group 1 had $152,493,147 
in gross receipts out of $173,553,479 for the overall CSO, which is 87.87 percent of the total.  
Therefore, Dr. Johnson assumed that subscriber group 1 had 1,149,214.70 subscribers (which 
is 87.87 percent of the total number of subscribers for the CSO in the accounting period).  It 
is this estimated subscriber count (instead of an actual subscriber count) that is used in Dr. 
George’s and Dr. Johnson’s regression analyses.    

 Drs. Johnson’s and George’s Estimations of Subscribers Are Not Accurate 

42. So, the questions become – is this method of “filling-in” subscribers accurate, and does this 
issue matter?  As to the first question, the “filling-in” method is inaccurate because allocating 
the number of subscribers based on the distribution of gross receipts is akin to assuming that 
customers in each subscriber group are paying the same monthly rates on average.49 

43. However, this assumption is flawed because, as Dr. Johnson acknowledges, CSOs may 
broadcast one set of stations to one set of subscribers and a different set of stations to another 
set of subscribers.50  Furthermore, cable prices vary across customer type, geography, and 
over time.51  Each subscriber group is likely to be comprised of a different mix of customers 

 
48 See, Johnson Testimony, Figure 6 Notes (“Number of subscribers in a given subscriber group calculated by 

multiplying the corresponding CSO’s total system subscribers by the share of the CSO’s gross receipts generated 
by the subscriber group.”)   

See also, Johnson Testimony, footnote 62 (“Where necessary for my analysis, I estimate the number of subscribers 
in a given subscriber group by calculating the ratio of the CSO’s gross receipts in that subscriber group to the CSO’s 
total gross receipts and applying that ratio to the CSO’s total subscribers.”)   

49 For example, assume a CSO has $10,800,000 in gross receipts in an accounting period (6 months), 2 subscriber 
groups, and 20,000 total subscribers.  Further assume that subscriber groups 1 and 2 both have $5,400,000 in gross 
receipts (or ½ of the total).  Then the allocation method would allocate 10,000 subscribers to each subscriber group.  
If each group had the same average rate of $90 per month, this allocation method would be accurate 
($90*10,000*6=$5,400,000). 

 However, suppose that subscriber group 1 had an average price of $100 per month and subscriber group 2 had an 
average price of $81.82 per month.  In that case, the allocation method would still assign 10,000 to each subscriber 
group.  However, the reality is that subscriber group 1 actually has 9,000 subscribers (9,000 = $5,400,000 / [6 * 
$100]) while subscriber group 2 has 11,000 subscribers (11,000 = $5,400,000 / [6 * $81.82]). 

50 Johnson Testimony, ¶ 19.  (“A subscriber group ‘consists of all subscribers who are distant with respect to exactly 
the same complement of stations’ – i.e., subscribers within a given subscriber group receive the same lineup of 
distant broadcast signals.  A CSO may choose to distantly retransmit a specific lineup of broadcast signals to one 
set of its subscribers and a different lineup to another set of subscribers.”) (references omitted).  

  
51 See, Crawford, Gregory S., Oleksandr Shcherbakov, and Matthew Shum (2019), “Quality Overprovision in Cable 

Television Markets,” American Economic Review, 109(3): 956-995 at footnote 16 (“…individual cable systems 
were permitted significant discretion in setting their channel lineups and prices to match local demand conditions, 
even when they were part of a larger Multiple System Operator (MSO, e.g., Comcast or Time Warner).”). 
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that pay different prices for services (e.g., residential versus commercial, and bundled versus 
unbundled).52 

44. The idea that prices vary across subscriber groups is well supported by empirical evidence.  
Figure 3.3 shows the range of rates reported by Comcast of Philadelphia for the period 
January 1 to June 30, 2016.53   

FIGURE 3.3 
Comcast Cable Prices in Philadelphia Area, 2016 

 

 

45. Comcast’s prices indicate that “service to the first set” ranged from $16.50 to $25.95 per 
residential customer in 2016.  The rate varied from $16.50 to $34.95 for commercial 

 
 Also, Boik (2016) gathered Comcast pricing data for a cross-section study that varied at the zip code level (4,621 

prices across 97 Designated Market Areas).  (Boik, Andre, “Intermediaries in Two-Sided Markets: An Empirical 
Analysis of the US Cable Television Industry,” American Economic Journal: Microeconomics, 8(1): 256-282 at 
268-269). 

52 Cable providers may offer plans with different channel bundles at different price points; they may bundle certain 
streaming/digital TV subscriptions with their programming; and they may bundle TV with internet and/or phone 
service.  For example, Comcast offers 5 bundles of TV-only programming ranging from $18.99 to $89.99 per month, 
and several TV + Internet plans ranging from $54.99 to $139.99 per month in Washington, D.C.  I note that for the 
$54.99/month bundle of 400 Mbps internet and 10+ “choice” channels, the prices of the individual plans are $29.99 
and $30.00/month, a total of $59.99.  Separately, Verizon Fios’s “double play” bundle advertises that “by combining 
internet with either TV or phone service, you’ll save compared to the cost of purchasing each one separately.”  
Xfinity, “Build your package,” available at: https://xfinity.com/learn/offers, last accessed 11/1/2022 in Washington, 
D.C.; Verizon, “Verizon double play deals,” available at: https://verizon.com/info/double-play/, last accessed 
11/1/2022. 

53 SA3 Long Form, One Comcast Center, January 1 – June 30, 2016, Section E.  

 Ranges of rates for customers are reported by many CSOs for their subscribers.  For example, for the period January 
1 to June 30, 2014, Mediacom Southeast LLC reports a range of rates for Mobile County, Alabama.  Mediacom’s 
rates for “service to first set” ranged from $12.87 to $59.08 for residential and commercial customers in 2014.  See, 
SA3 Long Form, One Mediacom Way, January 1 – June 30, 2014. 

Comcast reported rates for Fresno, CA for the period July 1 to December 31, 2015 for “service to first set” ranging 
from $31.54 to $39.12 per residential customer.  The rates varied from $26.95 to $39.12 for commercial customers.  
See, SA3 Long Form, One Comcast Center, July 1 – December 31, 2015.  

Cim Tel Cable, LLC reported rates for Mannford, OK for the period July 1 to December 31, 2017 for “service to 
first set” at $22.00 per residential customer.  For “service to additional set(s),” rates range from $10.00 to $40.00 
per residential customer.  See, SA3 Long Form, Cim Tel Cable P.O. Box 266, July 1 – December 31, 2017.  
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customers.  The only way that subscriber groups would have the same average prices is if 
they all bought the same products at the same prices in the same proportions across groups.   

46. Thus, one would expect the average prices to be different across subscriber groups, not the 
same as assumed by Dr. Johnson and Dr. George.  An example with a comparison is 
instructive in demonstrating how an assumption of the same average price across multiple 
subscriber groups can lead to inaccurate subscriber numbers. 

a. Assume that subscriber group 1 had 10,000 customers: 6,000 residential customers 
paid the low rate of $16.50, 3,000 residential customers paid the high rate of $25.95, 
650 commercial customers paid the low rate of $16.50, and 350 commercial 
customers paid the high rate of $34.95.   

b. Assume that subscriber group 2 also had 10,000 customers, but these customers 
tended to purchase the higher-rate packages: 3,000 residential customers paid the 
low rate of $16.50, 6,000 customers paid the high rate of $25.95, 350 commercial 
customers paid the low rate of $16.50, and 650 paid the high rate of $34.95. 

47. Figure 3.4 summarizes the above example.  Subscriber group 1 has an average price of 
$19.98 versus the average price of $23.37 for subscriber group 2.  In this way, a CSO that 
offers the same pricing options to two different groups of customers in different geographies 
nevertheless would realize different average prices for the two groups.   

FIGURE 3.4 
Stylized Example of How Customer Mix Impacts Average Price –  

Leading to Incorrect Numbers when Filling-in Missing Data 
 

    
 

48. However, “filling-in” subscribers using an assumption that average prices are the same 
across subscriber groups distorts the number of subscribers estimated in each group.  
Specifically, subscriber group 1 would be assigned too few subscribers (9,218.34) and 
subscriber group 2 too many subscribers (10,781.66). 

Number of 
Subscribers

Gross Receipts
Number of 
Subscribers

Gross Receipts

Residential Rates

16.50$  6,000             99,000$         3,000             49,500$         

25.95$  3,000             77,850$         6,000             155,700$        

Commercial Rates

16.50$  650               10,725$         350               5,775$           

34.95$  350               12,233$         650               22,718$         

Total 10,000           199,808$        10,000           233,693$        

Average Price 19.98$           23.37$           

9,218.34        21.68$           10,781.66       21.68$           

Subscriber Group 1 Subscriber Group 2

"Filled-in" Numbers
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 Using Inaccurate Subscriber Numbers May Result in Bias 

49. This brings us to the second important question – does it matter if the numbers used by Dr. 
George and Dr. Johnson are inaccurate?  Assuming that subscribers are an appropriate 
control variable, and the mismeasurement of the number of subscribers is correlated with the 
minutes category variables, the answer is “yes.”  For example, assume that customers in 
suburbs have a higher average price than downtown customers, such that Dr. George and Dr. 
Johnson undercount subscribers in the suburbs and overcount subscribers in urban areas.  The 
types of distantly retransmitted signals that are broadcast to these two types of customers are 
likely to vary.  Thus, the use of inaccurate subscriber group numbers would lead to a 
mismeasurement of the incremental value of the minute categories in the regression analysis. 

50. Gujarati and Porter (2009) explain the importance of measuring data accurately and how this 
issue can undermine a regression analysis: 

[M]easurement errors pose a serious problem when they are present in the 
explanatory variable(s) because they make consistent estimation of the 
parameters impossible…If errors of measurement are present in the 
explanatory variable(s), what is the solution?  The answer is not easy.  At 
one extreme…we can “assume away” the problem and proceed with the 
usual OLS estimation…There is really no satisfactory answer to the 
measurement errors problem.  That is why it is so crucial to measure 
the data as accurately as possible.54 

51. Moreover, the econometrics literature describes that measurement error in one explanatory 
variable generally will lead to bias for all estimators: 

It is common for only a single variable to be measured with error.  One 
might speculate that the problems would be isolated to the single 
coefficient.  Unfortunately, this situation is not the case…The coefficient 
on the badly measured variable is still biased toward zero.  The other 

 
54 Gujarati, Damodar N. and Dawn C. Porter, Basic Econometrics – Fifth Edition, McGraw-Hill, 2009, pp. 484-485  

(emphasis added). 

See also, Kennedy, Peter, A Guide to Econometrics – Fifth Edition, The MIT Press, 2003, pp. 160-161 (“When 
there are errors in measuring an independent variable…the fourth assumption of the CLR [Classic Linear 
Regression] model is violated, since these measurement errors make this independent variable stochastic; the 
seriousness of this depends on whether or not this regressor is distributed independently of the disturbance.  The 
original estimating equation, with correctly measured regressors, has a disturbance term independent of the 
regressors.  Replacing one of these regressors by its incorrectly measured counterpart creates a new disturbance 
term, which…involves the measurement error embodied in the new regressor.  Because this measurement error 
appears in both the new regressor (the incorrectly measured independent variable) and the new disturbance term, 
this new estimating equation has a disturbance that is contemporaneously correlated with a regressor; thus the OLS 
estimator is biased even asymptotically.”) (emphasis added). 
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coefficients are all biased as well, although in unknown directions.  A 
badly measured variable contaminates all the least squares estimates.55 

This means that in the current context, measurement error in the number of subscribers 
would be likely to bias the coefficients for all the explanatory variables, including those 
related to the minute categories. 

52. In short, the use of inaccurate subscriber group numbers is potentially a serious problem for 
Dr. George and Dr. Johnson.  The use of “filled-in” data when actual numbers are not 
available may have introduced bias into their results and this could have important 
consequences for their estimates.  This issue alone is enough, in my opinion, to call into 
serious question their methodologies without assurance that this potential for bias is not 
substantial.  The Tyler Model avoids the risk of biased results due to “filling-in” subscribers 
by using SGRP, which does not depend on the number of subscribers in a subscriber group.56   

 

 

53. Regression residuals of the volume-based regressions models such as the Crawford Model 
as well as the models run by Dr. George and Dr. Johnson all have an odd hammer-shaped 
pattern which suggests misspecification of the models.  Figure 3.5, below, shows the plot of 
the residuals associated with the application of the Crawford 2010-2013 Model to the 2014-
2017 data.57 

 
55 Green, William H., Econometric Analysis, Sixth Edition, Pearson Prentice Hall, 2008, p. 327. 

See also, Wooldridge, Jeffrey M., Introductory Econometrics – A Modern Approach, Sixth Edition, Cengage 
Learning, 2016, p. 291 (“Things are more complicated when we add more explanatory variables…Generally, 
measurement error in a single variable causes inconsistency in all estimators.  Unfortunately, the sizes, and 
even the directions of the biases, are not easily derived.”) (emphasis added). 

56 In my initial consideration of the hedonic model, I considered using gross receipts per subscriber for each subscriber 
group as my dependent variable.  However, I found that subscriber number information was unavailable by 
subscriber group.  Therefore, I use SGRP in my model which does not rely on subscribers, thus avoiding the 
potential for bias. 

57 This is the same as Figure 4.3 in the Revised Direct Testimony. 
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FIGURE 3.5 
Crawford Model Residuals Using 2014-2017 Data 

  

 
 

54. Figure 3.6 show the residuals for the models of Dr. George and Dr. Johnson, which both have 
the odd hammer-shaped pattern also observed for the Crawford Model. 

FIGURE 3.6 

 

 

55. The implication of these figures is that, as with the Crawford Model, the models are likely to 
incorporate “an incorrect functional form, contain[] overinclusion of variables, or ha[ve] one 
or more omitted variables.”58 

 

 
58 Revised Direct Testimony, ¶ 118. 
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56. Dr. Marx uses a Bayesian regression for 2014, which “uses Professor Crawford’s 2010-2013 
estimates as a starting point and statistically updates those estimates using the 2014 data.”59  
Dr. Marx describes this in terms of an example of predicting the likelihood of a basketball 
player making a free-throw early in a basketball season with only 20 observations in the new 
season.60  So, the researcher uses “prior belief” as existing knowledge and a starting point.   

57. For Dr. Marx, her “starting point” and “prior belief” about the relative marketplace values in 
this case are the estimates provided by Dr. Crawford.  However, if Dr. Crawford’s estimates 
were biased (i.e., not reflective of the true marketplace values), then Dr. Marx begins her 
analysis from an imprecise starting point.  By doing so, her estimates for 2014 are also likely 
to be biased.  Given the serious questions about the approach proffered by Dr. Crawford, Dr. 
Marx’s estimates based on a “belief” about Dr. Crawford’s estimates cast a substantial 
shadow of doubt on any of her conclusions.61  

58. Another way to view Dr. Marx’s approach is that it considers the available data in 2014 alone 
as insufficient to provide a reliable estimate of the relative marketplace values in that year.  
Thus, she attempts to use information from another timeframe to bolster her estimates for 
2014.  Viewed in this light, her approach is not very different from the decision of Dr. 
Johnson and Dr. George to estimate one set of relationships across the entire 2014-2017 
timeframe instead of separate estimates per year.  As described above, one advantage of the 
more targeted Tyler Model is that there is sufficient information embedded in SGRP to 
estimate different relative marketplace values in each year. 

 

IV. REGRESSION MODELS ARE SUFFICIENTLY RELIABLE TO INFORM 
MARKETPLACE VALUE 

59. This section addresses the experts that have opined that regression analysis is not a viable 
option, namely, the Sanders Testimony, Majure Testimony, and the Marx Testimony.  I 
addressed the Erdem Testimony in a prior section since his concerns regarding the use of 
regression analysis were somewhat of a different nature than the expert opinions addressed 
here.    

 

 
59 Marx Testimony, ¶ 37.  Note that Dr. Marx modified Dr. Crawford’s model in part, “because I do not have all of 

Professor Crawford’s data” (Marx Testimony, footnote 37).  Given that Dr. Crawford and Dr. Marx were both hired 
by CTV, it is unclear why Dr. Marx does not have access to Dr. Crawford’s data. 

60 Marx Testimony, ¶ 103. 
61 See, Revised Direct Testimony, §§ IV.B – IV.C.   
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60. Mr. Sanders, testifying on behalf of SDC, offers the opinion that: 

[R]egression methodologies…are not reliable methodologies for allocating 
shares in this proceeding.  All of them default to volume-based measures of 
minutes and regulated (i.e., non-market based) royalty payments that will 
dysfunctionally and inaccurately measure the preferences of an actual 
MVPD programming buyer.62  

61. Mr. Sanders further claims that, “[t]he Program Supplier/Tyler study suffers at a global level 
from the same volume-based deficiencies as the Johnson and George studies, although it 
contains a Technical Appendix that is highly critical of the Crawford model.”63 

62. Mr. Sanders’ description mischaracterizes the Tyler Model.  Unlike the proposed models of 
Drs. George, Johnson, and Marx, my regression analysis is not a volume-based approach 
using regulated royalty payments.  Instead of using royalty payments as the dependent 
variable, I use SGRP as the dependent variable.64 SGRP is a rate or what can alternatively be 
thought of as the price paid (in percent of gross receipt terms) by CSOs for distantly 
retransmitted signals.  Thus, this general critique by Sanders does not apply to my analysis. 

63. One of the advantages of using SGRP as the dependent variable is that most of the control 
variables described in the volume-focused regressions of Dr. Johnson and Dr. George are not 
required in the Tyler Model.65  What is relevant in a hedonic regression are the product 
characteristics – here, the minutes by claimant group.  So, residual disagreement over what 
control variables to include in the regression analysis is greatly reduced. 

64. Mr. Sanders further misrepresents my model’s results by stating that “it is noteworthy that 
each of the three tendered regressions yield the highest result for its own sponsor.”66  
However, the shares resulting from the Tyler Model are the highest for the Program Suppliers 
in only one year (2015).  In the other years, the highest share is assigned to JSC in 2014 and 
PTV in 2016 and 2017. 

 

 

65. Dr. Majure, testifying on behalf of JSC, has described two problems with the use of 
regression analysis for assessing market value.  First, he takes issue with the use of regression 

 
62 Sanders Testimony, ¶ 27. 
63 Sanders Testimony, ¶ 29. 
64 Revised Direct Testimony, ¶ 87. 
65 See, Revised Direct Testimony, ¶¶ 83-86. 
66 Sanders Testimony, ¶ 36. 
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analysis when many CSOs carried no distant signals or carried few distant signals and paid 
the minimum fee.67  I addressed these concerns in the Tyler Testimony.68 

66. Second, Dr. Majure claims that the “regression is compromised by bad data – particularly 
new PTV signals selected for carriage by below-minimum CSOs.”69  However, a review of 
the shares for PTV does not indicate the sort of compromise described by Dr. Majure.   

67. Figure 4.1 shows a comparison of shares for PTV for the Tyler Model (using what Dr. Majure 
would claim as inclusive of “bad data” in the regression) and shares for PTV running the 
Tyler Model using data for Above Minimum Fee CSOs (using only what Dr. Majure would 
claim is “good data” in the regression).70    

Figure 4.1 
Comparison of PTV Shares Using “Bad Data” and  

“Good Data” According to Dr. Majure 
 

 

68. As Figure 4.1 shows, for the claimant group that Dr. Majure indicates particular concern 
regarding compromise, the calculated shares according to the Tyler Model track each other 

 
67 Majure Testimony, ¶ 103 (“[D]uring the 2016-17 period, the vast majority (more than 80%) of CSOs in the data 

either carried no distant signals at all, or carried far fewer than they could have without exceeding the minimum fee.  
For these CSOs, it is no longer reasonable to assume—as the regression does—that the CSO’s preferences can be 
inferred from the relationship between the distant signals it carries and its royalty payment.”). 

68 See, Revised Direct Testimony, ¶¶ 146-156.  For example, a sizable minority of CSOs have chosen to carry the 
maximum number of distantly retransmitted broadcast signals without paying more than the minimum royalty.  
These CSOs provide information content about the incremental value for different minute categories because they 
are considering trade-offs in terms of which distantly retransmitted signals to carry.  Further, some CSO decisions 
may have been made in which there was some degree of uncertainty about whether the minimum would be reached 
or not. 

69 Majure Testimony, § 7.1.2. 
70 As described above, for my sensitivity analysis using data for Above Minimum Fee CSOs, shares are calculated 

using the regression coefficients and all compensable minutes, not just compensable minutes for CSOs paying more 
than the minimum royalty as presented in Figure 6.3 of my Revised Direct Testimony.  This adjustment is 
appropriate because it makes the shares comparable to the base model presented in Figure 1.1, above.  This approach 
is also consistent with Dr. Johnson’s sensitivity analysis using data for Above Minimum Fee CSOs only. 

Year Tyler Model
Sensitivity Using 
Above Minimum 

Fee CSOs
14.0% 13.4%
(1.7%) (2.1%)
27.9% 26.3%
(0.6%) (1.3%)
37.4% 39.3%
(0.7%) (1.5%)
40.4% 39.3%
(0.6%) (1.5%)

2014

2015

2016

2017



 

Rebuttal Testimony of Cleve B. Tyler, Ph.D. | 23 
 

closely.  For three of the years, the share for the sensitivity is below the results from the Tyler 
Model, and for one of the years the share for the sensitivity is above the results from the 
Tyler Model.  In all cases, the results of the alternative model are within the confidence 
intervals of the respective comparison model.71 

 

 

69. Dr. Marx reaches the conclusion that the Crawford Model works for 2014 but cannot be used 
for the years 2015-2017.72  Several critical issues render Dr. Marx’s opinions about the use 
of the Crawford Model irrelevant.  Most important among these is that she appears to not 
have tested the Crawford Model in the 2015-2017 timeframe.  Instead, Dr. Marx points to 
three reasons why she believes that the Crawford Model – or any regression analysis – cannot 
be used for 2015-2017.   

70. First, she claims that the change in the status of WGN results in “significantly fewer cable 
system operators (CSOs) having two or more subscriber groups, which is a necessary 
condition for inclusion of a CSO in Professor Crawford’s regression analysis.”73  However, 
a substantial number of observations remain for study, even with a modified Crawford 
Model.  Regardless, the issue raised by Dr. Marx points to an advantage of the Tyler Model, 
which does not require fixed effects, and thus does not discard information from the 
substantial number of CSOs that have just one subscriber group.74    

71. Second, Dr. Marx points to the “[r]eclassification of many Public TV (PTV) signals from 
exempt to non-exempt explains a large proportion of the increase in PTV minutes carried 
after 2014, but such reclassification is not a valid basis to ascribe a higher relative valuation 
to the PTV claimant group.”75  This logic is flawed, as exempt signals do not lead to royalty 
amounts paid.  Once they are reclassified, they then become part of the question studied and 
are properly included in the analysis.  Dr. Marx incorrectly focuses on value perceived by 
the CSO as opposed to the SGRP calculated, which is what the Tyler Model uses to measure 
relative value.  If anything, the value of PTV programming is more accurately measured by 
the regression analysis after the change in classification. 

 
71 95% confidence intervals are equal to the coefficient plus or minus 1.96 times the standard error for each coefficient. 
72 Marx Testimony, ¶ 9 (“…Professor Crawford’s regression approach, properly implemented, is informative for 2014.  

However, his regression model is substantially less informative and informative for years after 2014.”). 
73 Marx Testimony, ¶ 9.c. (emphasis omitted). 
74 Revised Direct Testimony, footnote 71.  See also, Revised Direct Testimony, ¶¶ 130-131. 

Dr. George maintains this information since she uses two separate fixed effects – one for CSOs and separate fixed 
effects for accounting periods (George Testimony, p. 27).  Dr. Johnson maintains this information by not using fixed 
effects in his regression analysis at all (Johnson Testimony, ¶ 59 and footnote 86). 

75 Marx Testimony, ¶ 9.d. (emphasis omitted). 
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72. Finally, Dr. Marx indicates that the “likely effect” of the expansion of streaming services 
was to “reduc[e] the value of Program Suppliers and PTV claimants’ retransmitted 
programming relative to the programming offered by CTV claimants.”76  This effect, if true, 
is a dynamic that would be captured by the estimation process of a regression analysis given 
economic decision-making by CSOs.  Moreover, Dr. Marx’s guesswork that the value of 
Program Suppliers and PTV programing declined by focusing on streaming alone is 
inappropriate.  The regression will necessarily reflect all market changes (e.g., change in 
WGN status) and so focusing on only one change is an improper basis for assessing 
directional impact of relative marketplace value. 

73. None of these three issues, or all three taken together, provide a compelling reason to 
abandon regression analysis in estimating relative marketplace value.  The fundamental 
economics of how CSOs choose distantly retransmitted signals remains intact – and so there 
is no reason to discard the approach simply because some metrics change, even if they 
substantially change.77 

74. However, the abandonment of the Crawford Model by Dr. Marx is further indication that the 
Crawford Model was overfitted for the 2010-2013 timeframe.78  As described above, the fact 
that Dr. Marx determined that the model works for one year only points to weaknesses in the 
Crawford Model itself and the conditions under which Dr. Marx believes that model would 
work, and not to the ability to use regression analysis generally to study relative marketplace 
value.  

 

V. CONCLUDING COMMENTS 

75. Following my review of expert testimony in this matter, especially the Erdem Testimony, 
Marx Testimony, George Testimony, and Johnson Testimony, the opinions expressed in my 
Revised Direct Testimony have not changed. 

76. The hedonic regression proposed in the Tyler Model has distinct advantages over the other 
regression methods proposed.  The use of SGRP as the dependent variable simplifies the 
modeling and reduces the potential for bias.  Furthermore, focusing the analysis on the 
variability of SGRP means that a more targeted model can be used, allowing for specific 
estimates of incremental value by category of minute for the Canada and non-Canada zones, 
for each year, and for compensable and non-compensable minutes.  These are advantages of 
the Tyler Model that no other proposed model can match.   

77. All told, the Tyler Model provides for a reliable means of estimating specific percentage 
amounts for each of the 2014-17 royalty years for each of the Allocation Phase claimants. 

 
76 Marx Testimony, ¶ 9.e. (emphasis omitted). 
77 See, Revised Direct Testimony, ¶¶ 41-61 and ¶¶ 65-68.  See also, George Testimony, pp. 6-9 and 30-47. 
78 Revised Direct Testimony, ¶¶ 106-127. 
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of New York, Case No. 00 CIV 7481 (HB). Estimated damages related to the loss 
of right to appeal the taking of property pursuant to New York’s eminent domain 
law. (Expert Report, Written Testimony, Deposition Testimony, and Trial 
Testimony) 
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SELECTED EXPERT CONSULTING EXPERIENCE 
 
 Intellectual Property and Damages 

 
 �x TQ Delta v. Time Warner Cable, Comcast, Verizon, DISH, and Cox 

Communications – Reasonable royalty for patent infringement involving 
technologies related to MoCA and provision of whole-home DVR (separate cases 
for each defendant) 
 

�x Genentech v. Amgen – Reasonable royalty for patent infringement involving 
manufacturing process and method of treatment for biosimilar products (two cases 
involving Avastin and separately, Herceptin) 
 

�x Caltech v. Apple and Broadcom – Reasonable royalty base and valuation of 
technology related to allegations of patent infringement involving Wi-Fi technology 
allowing for faster data transmission 

 
�x Acceleration Bay v. Electronic Arts – Reasonable royalty for patent infringement 

involving technology related to network architecture and operation of video games  
 

�x Bombardier Recreational Products, et al v. Arctic Cat – Reasonable royalty for 
patent infringement involving technology related to snowmobile engines 

 
�x Samsung Electronics v. NVIDIA Corporation, et al. – Reasonable royalty for patent 

infringement involving technologies related to the manufacture and operation of 
semiconductors, including Wi-Fi technology 
 

�x ContentGuard v. Amazon et al. – Reasonable royalty for patent infringement 
involving technology related to digital rights management 
 

�x Starhome v. AT&T Mobility, Roamware, and T-Mobile – Reasonable royalty for 
patent infringement involving technology related to international cell phone roaming 

 
�x In Re Qimonda AG Bankruptcy Litigation – Economic implications of allowing 

discontinuance of patents of insolvent firm in the semiconductor industry 
 

�x Callaway Golf Company v. Acushnet Company – Lost profits and reasonable royalty 
associated with patents related to golf ball technology 

 
 �x Commissariat a L’Energie Atomique v. Chi Mei Optoelectronics, AUO, et al. – 

Reasonable royalty for alleged infringement of patents related to liquid crystal 
display (LCD) monitors 
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 Antitrust - Competition 
 

 �x Retained to evaluate merits of antitrust claims of collusion and monopolization by a 
quasi-municipal corporation in collaboration with a downstream firm to deny access 
to a critical input in pursuing a raising-rivals cost strategy, including assessment of 
market definition, market participants, market power, injury to competition, and harm 
 

�x Retained to estimate price effects using regression analysis related to alleged 
collusion and bid rigging in the broiler chicken industry 
 

�x In Re: Dealer Management Systems Antitrust Litigation – Analysis of damages from 
alleged anticompetitive exercise of market power in data integration services related 
to provision of software applications to automobile dealerships 
 

�x Quenneville et al. v. Audi, BMW, Mercedes-Benz, Porsche, and Volkswagen – 
Evaluation of class certification and damages issues related to alleged conspiracy 
by automakers to limit competition in quality of vehicles, and to mislead consumers 
regarding vehicle quality 
 

�x In Re: Niaspan Antitrust Litigation – Reverse payment settlement between branded 
pharmaceutical companies and potential generics under Hatch-Waxman 
regulations – competitive effects and valuation of ancillary deals including value of 
a no authorized generic clause (“no-AG clause”) 

 
�x Beltran v. Interexchange, et al. – Evaluation of class certification, merits, and 

damages issues related to proposed class of au pairs alleging collusion and unfair 
labor practices regarding payment of weekly stipend 
 

�x Avnet and BSP Software v. Motio – Claims of patent misuse in provision of version 
control for business intelligence software – market definition, monopolization, and 
competitive effects 
 

�x Massimo v. Mindray – Claims of patent misuse, exclusive contracts, and tying in 
alleged markets and submarkets related to pulse oximetry – market definition, 
market power, vertical restraints and competitive effects 
 

�x Plaza 22 v. Waste Management of Louisiana – Class certification in markets for 
small container commercial waste collection – market definition and common impact 
 

�x First Data Merchant Services Corporation v. Security Metrics – Competitive effects 
from provision of security standard compliance for merchants in the payment card 
industry – market definition, market power, and competitive effects 
 

�x Sanger Insurance Agency v. HUB International – Claims related to contracts 
between preferred broker and carriers in the provision of professional liability 
insurance – market definition, market power, competitive effects from vertical 
restraints, efficiencies, and damages 
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�x MM Steel v. Reliance Steel & Aluminum – Claims related to contracts between steel 

producers and steel service centers – market definition, market power, and 
competitive effects from vertical restraints 

 
�x Litigation related to exclusive contracting in the provision of fitness benefits to 

Medicare Advantage plans – market definition, monopoly power, and competitive 
effects related to vertical restraints 

 
�x FTC and EU Commission investigations regarding claims of monopolization and 

abuse of a dominant position in the provision of specialized search advertising –
econometric models to investigate competitive effects using big data, survey design, 
and remedies 

  
 �x In Re: K-Dur Antitrust Litigation – Reverse payment settlement between branded 

pharmaceutical companies and potential generics under Hatch-Waxman 
regulations – market definition, market power, competitive effects, and valuation of 
ancillary deals 
 

�x Harrill et al. v. Reagan National Advertising of Austin – Claims related to contractual 
provisions related to billboard leases – market definition, market power, raising 
rivals’ costs, and damages 

  
 �x Coca-Cola v. Sugar Sweet Syrup – Vertical restrictions related to sales of fountain 

beverages by retail outlets – market definition, market power, competitive effects, 
and damages 

 
 �x Fraser v. Major League Soccer – Claims related to single-entity structure of sports 

league – evaluated the organization’s financial structure  
 

 �x Universal Avionics v. Rockwell Collins – Claims involving flight control systems and 
flight management systems for regional and corporate aircraft – Evaluation of 
damages from alleged tying behavior 
 
 

Antitrust – Mergers 
 
�x Merger of companies involved in the provision of customer relations management 

software and data used in CRM software – market definition, monopolization, and 
competitive effects including impacts on innovation 
 

�x Canadian Competition Bureau investigation into merger of companies selling 
gasoline at wholesale and retail – market definition and potential unilateral and 
coordinated competitive effects in 14 alleged markets 

 
�x DOJ investigation into merger in the avionics industry – market definition, horizontal 

and vertical effects, and evaluation of potential for raising rivals’ costs 
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�x Commissioner of Competition v. Tervita – Merger in the hazardous waste industry 

in British Columbia (Canadian Bureau of Competition litigation) – market definition, 
monopoly power, competitive effects using econometric analyses, and efficiencies 

 
�x FTC investigation into merger in the coffee industry – market definition (including 

econometric analysis), market power, vertical competitive effects, and efficiencies 
 
�x FTC v. Polypore – Consummated merger and monopolization in the battery 

separator industry (FTC investigation and litigation) – market definition, competitive 
effects, efficiencies, and remedies 

 
�x DOJ investigation into merger in the waste collection and disposal industries – 

market definition, competitive effects (horizontal and vertical), efficiencies, and 
remedies 

 
�x FTC investigation into merger in the video game industry – market definition and 

competitive effects 
 
�x DOJ v. Oracle – Merger involving financial management and human resource 

management enterprise software products (DOJ litigation) – market definition and 
competitive effects 

 
�x Texaco v. Dagher; Shell Oil v. Dagher – Joint venture between oil refiners - 

evaluation of appropriate competition authority oversight  
 

 
 Damages and Finance 

 
 �x Assessed reasonableness of bid submitted by waste disposal company for 

extension of agreement to own and operate transfer station facilities 
 

�x Retained to build model to predict municipal solid waste and waste recovery 
volumes based on demographic variables and trends 
 

�x Retained to evaluate host fees paid to municipalities by waste industry companies 
with disposal assets 
 

�x Estimated damages in class action litigations alleging violations of the Employee 
Retirement Income Security Act (ERISA) due to utilization management policies 
resulting in underpayment of healthcare providers  

 
�x Blairgowrie Trading v. Allco Finance Group Ltd.  – Syndicated loan availability and 

cost for company operating on certain relevant sectors, including transportation 
(aviation, rail, shipping), energy, commercial real estate, and wholesale financial 
services 
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�x Ameritox v. Millenium Laboratories – Evaluated claims of unfair competition, false 
advertising, and unfair trade practices in provision of confirmatory urine drug testing 
for pain management health care practitioners 

 
�x Retained to analyze length of stay by guests at hotel accused of violating the 

California Civil Code regulating residential hotels  
 
�x Chechele v. Tom Ward and Sandridge Energy – Recoverable profit resulting from 

insider trading pursuant to Section 16(b) of the SEC Act 
 
�x Abu Dhabi Investment Authority v. Citigroup – Damages model using event study 

analyses related to misrepresentation claims in banking industry 
 

 �x Caterpillar v. Navistar – Alleged breach of contract and alleged fraud associated 
with an agreement to sell fuel injectors for use in diesel engines – estimation of 
damages 
 

�x Damages involving marketing programs in selling genetically modified soybeans 
and herbicides 

 
 �x Value of a right of first refusal for season ticket holders following relocation of sports 

team 
 

 �x Analysis of matched and manipulative stock trading 
  
  

Energy and Regulation  
 

�x Evaluated bid for continued operation of a transfer station and materials recovery 
facility (MRF) in the waste industry, including comparison of EBITDA, net income, 
prices, and internal rate of return (IRR) against comparable metrics  
 

�x Retained to evaluate regulated rate methodology in the waste collection industry, 
including update of data and use of regression methodology 

 
�x Claimed manipulative trading of energy derivative products – econometric 

evaluation of electricity prices 
 

�x Wholesale electricity prices – evaluation of competitive reasonableness of 2006 
Illinois auction 

 
�x Claims that an artificial price in electricity forward markets was created through spot 

market actions and information dissemination 
 

�x Claims related to sale of electricity in California and the western US during the 
California electricity crisis – market definition and competitive effects 
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�x Regulatory proposal for a locational installed capacity market (LICAP) in New 
England – market power, generator availability, shape of the demand curve, and 
role of historical capacity levels 

 
 �x Analyses of California electricity crisis (transmission constraints, calculation of 

rebates under various scenarios, and trading practices of electric power generators 
during 2000 and 2001)  

 
 
PUBLICATIONS 
  
 “A Detailed Study of Court Decisions on Admissibility of Intellectual Property Damages 

Experts,” forthcoming with Deepa Sundararaman, BRG Review, 2022. 
 
“United States: Economist Perspective,” Global Competition Review, Enforcer Hub, 

with Henry J. Kahwaty, October 11, 2022. (Prior editions: December 18, 2020 
and October 28, 2021). 

 
Assets and Finances: Calculating Intellectual Property Damages, 2022-2023 edition, 

forthcoming with Gregory E. Smith, West Publishing, Thomson-Reuters. (Prior 
editions: 2021-2022 and 2020-2021). 

 
“Intellectual Property Expert Damages Admissibility,” with Deepa Sundararaman, in 

Assets and Finances: Calculating Intellectual Property Damages, 2019-2020 
Edition, by William O. Kerr, and Gregory Smith, West Publishing, Thomson-
Reuters. (Prior editions: 2017, authors Richard B. Troxel and William O. Kerr; 
and 2018). 

 
“United States Overview,” in The Handbook of Competition Economics 2020, Global 

Competition Review, with Henry J. Kahwaty. (Prior editions: 2016, 2017, 2018, 
and 2019). 

 
“Admissibility of Expert Damages Testimony in IP Cases,” in Assets and Finances: 

Calculating Intellectual Property Damages, 2016 Edition, by Troxel, Richard B. 
and William O. Kerr, West Publishing, Thomson-Reuters. (Prior editions: 2010, 
2011, 2012, 2013, 2014, and 2015). 

 
 “Canada High Court Breathes New Life Into M&A Efficiencies,” Law360, February 6, 

2015, with Henry J. Kahwaty. 
 

 “Market Definition – Achieving an Integrated Analysis,” The Antitrust Bulletin, 59(3): 
667-685, Fall 2014, with Henry J. Kahwaty. 

 
 “Measuring Reverse Payments in the Wake of Actavis,” Antitrust, 28 (1): 29-35, Fall 

2013, with William O. Kerr. 
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 “Shifting Regulatory Oversight of Utility Mergers” in Innovating for Transformation: The 
Energy and Utilities Project, Montgomery Research, Inc., 2006, with Cliff W. 
Hamal. 

 
 “Market Power Mitigation or Obviation, That is the Question: FERC’s Pending Decision 

on New England’s Installed Capacity Market Design,” The Energy Antitrust 
News, Winter 2005. 

 
 “Renewed Interest in Coordinated Effects in Merger Analysis: The UPM Case,” Trade 

Practices Law Journal, Summer 2004, with David A. Weiskopf. 
 

 Issues in the Deregulation of the Electric Industry. 1998. Clemson University, PhD 
Dissertation. 

 
 “The Wires Charge: Risk and Rates for the Regulated Distributor,” Public Utilities 

Fortnightly, September 1997, with Michael T. Maloney and Robert E. 
McCormick. 

 
 
PAPERS, COMMENTARY, and CONTRIBUTIONS  
  

“Letter from the Editor,” BRG Review, Winter 2022, Volume 9.  (Prior volumes: Winter 
2021 (Volume 8), Winter 2018 (Volume 7), Spring 2017 (Volume 6), and Spring 
2015 (Volume 5)). 

 
“Written Comments Regarding Recommendation on Methodology for Deriving 

Operating Ratio for Solid Waste Haulers, Submitted on Behalf of WRRA,” 
Washington Utilities and Transportation Commission, Docket TG-131255, 
Inquiry into Methods for Setting Rate for Solid Waste Collection Companies, 
October 25, 2019, with Paul Diver. 

 
Contributor to Section of Antitrust Law, Antitrust Law Developments (Eighth), American 

Bar Association, 2017. 
 
“What Drives Physician Testing for Pain Medication Compliance – Risk or Reward?”, 

Working Paper, December 2014, with Robin Cantor, Shireen Meer, Daniel 
Boada, and Sandra Wetzel, presented by Robin Cantor at Society for Risk 
Analysis Annual Meeting, Complex Challenges in Health Policy. 

 
 Contributor to Selected Readings in Antitrust Economics: Game Theory (VI. Vertical 

Restraints), American Bar Association, Section of Antitrust Law Economics 
Committee, May 2014. 

 
 “Reasonable Royalty Damages: Expert Testimony and Admissibility,” 2014. 

 
 “An Economic Evaluation of the Competitive Nature of Reverse Payment Settlements,” 

2013. 
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 “Analysis of Horizontal Market Power in Transactions Under the Federal Power Act: 
Comments” with Carl Danner, Henry J. Kahwaty, and Keith Reuter, FERC 
Docket No. RM11-14-000, May 23, 2011. 

 
 Comments for Horizontal Merger Guidelines Review Project, “Comments on 

Questions 2, 4, and 13,” November 9, 2009. 
 

 “An Agreement in the Rough: A Modified Cournot Approach to Distribution 
Agreements,” with Ecer, Kahwaty, Nieberding, and Weiskopf. Winter 2006. 

 
 “A Plan for Restructuring the Electric Industry in South Carolina,” Citizens for a Sound 

Economy. June 30, 1997, with Michael T. Maloney and Robert E. McCormick. 
 

 “Redistribution and Retribution: A Positive Theory of Transfers and Police 
Expenditures,” Public Finance Workshop Paper, Clemson University. December 
1996. 

 
  “Amtrak: Information on Subsidies in Thruway Bus Operations,” General Accounting 

Office. Resources, Community, and Economic Development Division. May 9, 
1995. (major contributor) 

 
 
 
PRESENTATIONS 
  
 “Identifying and Engaging Your Expert and Preparing the Expert Report: How to Avoid 

Daubert Challenges, Preserve Work Product, and Enhance the Expert’s 
Effectiveness,” CLE Presentation, DLA Piper, with Mark Waite and Cara 
Vasquez, June 14, 2022. 

 
“Emerging Trends in Antitrust Enforcement: A Look Ahead,” The Knowledge Group, 

May 3, 2022. 
 
“Calculating Intellectual Property Damages in 2021: Tools and Techniques,” The 

Knowledge Group, April 21, 2021. 
 
“Effective Intellectual Property Damages Calculation: A Comprehensive Guide,” The 

Knowledge Group, September 30, 2020. 
 
Patent Infringement Mock Trial Damages Expert Testimony - Japanese Intellectual 

Property Association, Washington, DC, November 12, 2019, (and at previous 
events on November 3, 2017; November 6, 2015; November 7, 2013; November 
11, 2011; November 13, 2009; and November 9, 2007). 

 
Presentation at Washington Utilities and Transportation Commission Technical 

Conference, “Inquiry into methods for setting rates for solid waste collection 
companies”, Docket TG-131255, on behalf of Washington Recycling & Refuse 
Association, with Paul Diver, PhD, October 8, 2019. 
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“Section 337 Exclusion Orders for New Technology (Mock Hearing on Public Interest 

for Infringing Biologic Product),” Practitioners’ Think-Tank on ITC Litigation & 
Enforcement, American Conference Institute, June 27, 2019. 

 
“2019 Antitrust Trends, Developments and Legal Issues,” The Knowledge Group, April 

24, 2019. 
 
“Reverse Payment Settlements: Economic Issues Arising in Antitrust Litigation,” The 

Knowledge Group, August 30, 2018. 
 
“Antitrust Enforcement for Pay-For-Delay Settlements: U.S. and E.U. Perspective,” The 

Knowledge Group, October 20, 2016. 
 
“Merger Analysis: The CCS Case,” Clemson University; Clemson, South Carolina; 

October 18, 2012. 
 
“Quantitative Analysis in Consulting Engagements,” University of Virginia; 

Charlottesville, VA; September 7, 2012; with Anthony D’Andrea. 
 
“A Discussion of the Rolls Royce Decision and Expert Testimony,” BRG – Washington, 

DC, July 2011 with Keith Reutter. 
  

“Capacity Market Design Fundamentals,” EUCI conference workshop, Baltimore, MD; 
October 27, 2010, with Cliff Hamal and Julie Carey. 

  
 “Merger Analysis in the Waste Industry – Republic and Allied,” University of Virginia; 

Charlottesville, VA, October 21, 2010, with Paul Diver. 
 
“Critical Elements of Ancillary Services Market Design,” EUCI conference workshop, 

Minneapolis, MN; June 18, 2010, with Scott M. Harvey. 
 

 “An Analysis of Reverse Payments in the Pharmaceutical Industry – An Antitrust Topic,” 
Charlottesville, VA; September 25, 2008. 

 
 “Market Design Choices for Ancillary for Ancillary Services Products,” workshop at 

EUCI conference, Minneapolis, MN; September 12, 2007, with Cliff Hamal. 
 

 “Reliability, Ancillary Service Markets and Scarcity Pricing,” presented at EUCI 
conference, Minneapolis, MN; September 11, 2007; authored by Scott M. 
Harvey. 

 
 “Daubert and Economic Experts,” Mock Daubert Hearing, LECG Summer Seminar 

Series, July 9, 2003. 
 

 Presentation before the Public Service Commission of South Carolina on behalf of 
Citizens for a Sound Economy, Hearings on Electricity Deregulation, August 
1997. 
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ACTIVITIES, HONORS, and AWARDS  
  

�x American Economic Association (2001–present) 

�x American Bar Association (2004–present) 

�x Who’s Who Legal: Competition Leaders, Economists 2020, 2021, and 2022 

�x Antitrust Magazine Online Editorial Board Member (2022) 

�x Editor-in-Chief, BRG Review (2015–2022) 

�x Signatory of Panmure House Declaration, at The New Enlightenment: Reshaping 
Capitalism and the Global Order in a Neo-Mercantilist World (2019) 

�x Who’s Who Legal: Competition Future Leaders, Economists 2019 

�x Co-Office Director for BRG’s Washington DC office (2015–2017) 

�x United States Association for Energy Economics (2009–2017) 

�x International Association for Energy Economics (2009–2017) 

�x American Health Lawyers Association (2014–2015) 

�x WCEE (2009–2010) 

�x Close Fellowship (1994–1996) 

�x Macaulay Award for Outstanding Performance by a Graduate Student in 
Economics (1993–1994) 

�x Earhart Fellowship (1993–1994) 

 





Rebuttal Attachment B

2010-2013 Cable Final Allocation Determination, 84 Fed. Reg. (February 12, 2019).
In re Distribution of Cable Royalty Funds, Distribution of Satellite Royalty Funds, Order Lifting Stay and Adopting 
Claimant Categories, Docket Nos. 16-CRB-0009-CD (2014-17) and 16-CRB-0010-SD (2014-17) at Exhibit A, 
    April 5, 2021.

In re Distribution of Cable Royalty Funds, Consolidated Proceeding, Order Granting Motion for Final Distribution to 
    National Public Radio, Docket No. 16-CRB-0009-CD (2014-17), February 14, 2022.
In re Distribution of Satellite Royalty Funds, Consolidated Proceeding, Order Granting the Settling Devotional Claimants’ 
    Motion to Compel, Docket Number 14-CRB-0011-SD, (2010-2013), July 18, 2019.

In re Distribution of Satellite Royalty Funds, Consolidated Proceeding, Settling Devotional Claimants’ Motion to Compel 
    Discovery, Docket Number 14-CRB-0011-SD, (2010-2013), May 22, 2019.

Program Suppliers v. Copyright Royalty Board, et al., No. 19-1063, slip op. at 3 (D.C. Cir.), April 14, 2020.

Written Direct Testimony of Jeffrey S. Gray, Ph.D., July 1, 2022.
Written Direct Testimony of Jonda K. Martin, July 1, 2022.
Written Direct Testimony of Gregory S. Crawford, Ph.D., December 22, 2016 (Corrected April 11, 2017), and associated 
    discovery.
Written Direct Statement of the Joint Sports Claimants, Exhibits, July 1, 2022, and associated discovery.
Corrected Written Direct Testimony of the Joint Sports Claimants, September 26, 2022, and associated discovery.
Allocation Phase Direct Case of The Commercial Television Claimants, Exhibits, July 1, 2022, and associated discovery.
Settling Devotional Claimants’ Written Direct Statement On Allocation Issues, Exhibits, July 1, 2022, and associated 
    discovery.
Summary of The Direct Case of the Canadian Claimants Group, Exhibits, July 1, 2022, and associated discovery.
Written Direct Testimony of Alex Paen, July 1, 2022.
Written Direct Testimony of Tom Kiely, July 1, 2022.
Written Direct Statement of Public Television, Exhibits, July 1, 2022, and associated discovery.
Corrected Written Direct Testimony of The Commercial Television Claimants, September 2, 2022.
Corrected Written Direct Testimony of The Commercial Television Claimants, September 2, 2022, Expert Report of 
    Christopher J. Bennett, Corrected August 31, 2022.
Corrected Written Direct Testimony of The Commercial Television Claimants, September 2, 2022, Expert Report of 
    Leslie M. Marx, PHD, Corrected August 31, 2022.
Settling Devotional Claimants’ Amended Written Direct Statement of Allocation Issues, September 2, 2022. 
Settling Devotional Claimants’ Amended Written Direct Statement of Allocation Issues, September 2, 2022, Exhibit 1, 
    Amended Direct Testimony of John S. Sanders, Ph.D.
Settling Devotional Claimants’ Amended Written Direct Statement of Allocation Issues, September 2, 2022, Exhibit 2, 
    Testimony of Erkan Erdem, Ph.D. 
Direct Case of the Canadian Claimants Group, Volume I, Written Direct Testimony, 2014-2017 Cable Royalty 
    Distribution Proceeding, July 1, 2022. 
Direct Case of the Canadian Claimants Group, Volume I, Written Direct Testimony, 2014-2017 Cable Royalty 
    Distribution Proceeding, July 1, 2022, Testimony of Lisa M. George, Ph.D.
Written Direct Statement of Public Television, July 1, 2022.
Written Direct Statement of Public Television, July 1, 2022, Direct Testimony of John H. Johnson, IV, July 1, 2022.

Materials Relied Upon

Court Filings and Decisions:

Testimony & Testimony Exhibits:

(Rebuttal Expert Testimony of Cleve B. Tyler)
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Rebuttal Attachment B

Description
Corrected Written Direct Testimony of the Joint Sports Claimants, Written Direct Testimony of W. Robert Majure, PH.D., 
    July 1, 2022.
Amended and Corrected Written Direct Testimony of Jeffrey S. Gray, Ph.D., September 2, 2022.
Written Rebuttal Testimony of Jeffrey S. Gray, Ph.D., November 2, 2022.

“Statutory License for Secondary Transmissions by Cable Systems – Section 111”, U.S. Copyright Office, available at: 
    https://www.copyright.gov/licensing/sec_111.html.
“Electronic Signatures and Submission for Cable Systems Filing Section 111 Statements of Account,” U.S. Copyright 
Office, available at: https://www.copyright.gov/rulemaking/digsig/#:~:text=Payments%20made% 
    20under%20the%20cable,a%20share%20of%20the%20fees.

“WGN America to Debut on Cable in Chicago, Four Other Cities – Network Begins the Process of Converting to a Cable 
Network; WGN America Now Available on Cable in Chicago, Boston, Philadelphia, Seattle and Washington, DC,” PR 
Newswire, December 16, 2014, available at: https://www.prnewswire.com/news-releases/wgn-america-to-debut-on-cable
    -in-chicago-four-other-cities-300010655.html.

Investopedia, Hedonic Regression, Updated October 31, 2021, available at: https://www.investopedia.com/terms/h/hedonic-
    regression.asp. 

Kamprath, Richard and Abigail Clark, “Hedonic Regression Shows Promise for Modeling IP Damages,” Law360, Expert 
Analysis, April 28, 2021, available at: https://www.law360.com/articles/1379763/hedonic-regression-shows-promise-for-
    modeling-ip-damages.

“Interpreting Residual Plots to Improve Your Regression,” Qualtrics XM, available at: 
    https://www.qualtrics.com/support/stats-iq/analyses/regression-guides/interpreting-residual-plots-improve-regression/.

Yi, Mike, “A Complete Guide to Box Plots,” CHARTIO, Data Tutorials, available at: https://chartio.com/learn/charts/box
    -plot-complete-guide/.

Xfinity, “Build your package,” available at: https://xfinity.com/learn/offers.
Verizon, "Verizon double play deals," available at: https://verizon.com/info/double-play.

Broadcast station programming data provided by FYI Television, Inc.
Cable System Statement of Account data provided by Cable Data Corporation.
Original Categorized Minutes Data provided by Dr. Jeffrey S. Gray (Received March 11, 2022).
Updated Categorized Minutes Data provided by Dr. Jeffrey S. Gray (Received August 10, 2022).
Copyright Office Licensing Section, 2010-17 Cable Fund Breakdowns as of March 23, 2022 (Unaudited). 
PTV Supplemental Discovery Production (Cover Letter and Associated Files), dated August 29, 2022.
37 C.F.R. § 201.17(b)(1) (2022).
Email (with attachment) from Jonda Martin to Lucy Plovnick, Subject Gross Receipts as a function of Subscribers and 
    Monthly Rate, dated October 26, 2022.

United States Copyright Office, Statement of Account, SA3 (Long Form), Effective for Accounting Periods Beginning 
    January 1, 2015

SA3 Long Form, One Mediacom Way, January 1 – June 30, 2014.
SA3 Long Form, One Comcast Center, January 1 – June 30, 2015.
SA3 Long Form, One Comcast Center, July 1 – December 31, 2015.
SA3 Long Form, One Comcast Center, January 1 – June 30, 2016.
SA3 Long Form, One Comcast Center, January 1 – June 30, 2017.

Other Materials:

Publicly Available Materials:

Produced Material (Regulatory Forms):

Page 2 of 3



Rebuttal Attachment B

Description
SA3 Long Form, Cim Tel Cable P.O. Box 266, July 1 – December 31, 2017.

Gujarati, Damodar N. and Dawn C. Porter, Basic Econometrics – Fifth Edition, McGraw-Hill Irwin, 2009.
Stock, James H. and Mark W. Watson, Introduction to Econometrics, Updated Third Edition, Pearson, 2018.
Stock, James H. and Mark W. Watson, Introduction to Econometrics, Fourth Edition, Pearson, 2019.
Wooldridge, Jeffrey M., Introductory Econometrics – A Modern Approach, Sixth Edition, Cengage Learning, 2016.
Dranove, David, “Practical Regression: Log vs. Linear Specification,” Kellogg School of Management Technical Note, 
    Northwestern University, 7-112-007, 2012.

Kennedy, Peter, A Guide to Econometrics – Fifth Edition, The MIT Press, 2003.
Court, A.T., “Hedonic Price Indexes with Automotive Examples,” in: The Dynamics of Automobile Demand, New York, 
    NY: General Motors Corporation, 99-117, 1939.

Lancaster, Kelvin J., “A New Approach to Consumer Theory,” The Journal of Political Economy, 74(2): 132-157, 1966.
Rosen, Sherwin, “Hedonic Prices and Implicit Markets: Product Differentiation in Pure Competition,” The Journal of 
    Political Economy, 82(1): 34-55, 1974.

Triplett, Jack, Handbook on Hedonic Indexes and Quality Adjustments in Price Indexes – Special Application to 
    Information Technology Products, Organisation for Economic Co-Operation and Development, 2006.

Aizcorbe, Ana M., A Practical Guide to Price Index and Hedonic Techniques, Oxford University Press, 2014.
Anstine, Diane Bruce, “How Much Will Consumers Pay?  A Hedonic Analysis of the Cable Television Industry,” Review 
    of Industrial Organization, 19(2): 129-147, 2001.  

Ellickson, Bryan, “Hedonic Theory and the Demand for Cable Television,” The American Economic Review, 69(1): 183-
    189, 1979.

Diewert, Erwin, “Adjacent Period Dummy Variable Hedonic Regression and Bilateral Index Number Theory,” Annales 
    d’Economie et de Statistique, 79/80: 759-786, 2005. 

Davis, Peter and Eliana Garces, "Quantitative Techniques for Competition and Antitrust Analysis," Princeton University 
    Press, 2010.
Green, William H., Econometric Analysis, Sixth Edition, Pearson Prentice Hall, 2008.
Crawford, Gregory S., Oleksandr Shcherbakov, and Matthew Shum, "Quality Overprovision in Cable Television Markets," 
    American Economic Review, 109(3): 956-995, 2019.
Boik, Andre, "Intermediaries in Two-Sided Markets: An Empirical Analysis of the U.S. Cable Industry," American 
    Economic Journal: Microeconomics, 8(1): 256-282, 2016.
  

STELA Reauthorization Act of 2014, 47 USC 609.
Copyright Act of 1976, Title 17 of the United States Code.
17 U.S.C. § 111.
17 U.S.C. § 111 (d)(1)(B).
17 U.S.C. § 111 (d)(1)(E).
17 U.S.C. § 111 (d)(1)(F).
17 U.S.C. § 111 (f)(4) (Amended 2014).
17 U.S.C. § 111 (f)(4) (Pre-2014 Amendment).
17 U.S.C. § 111 (f)(5).
STELA Reauthorization Act of 2014 § 203 (2) and 203 (3).
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I.   INTRODUCTION 

1. I, Jeffrey Gray, am an economist and President of Analytics Research Group, 

LLC.  I provided initial testimony in this proceeding, which was filed on July 1, 2022, 

and amended and corrected on September 2, 2022 (“Gray AWDT”).  A description of my 

background and experience, as well as a copy of my curriculum vitae, was included with 

that testimony. 

2. I understand that the purpose of this proceeding is to allocate the 2014, 2015, 

2016, and 2017 cable royalty funds (“2014-2017 Cable Royalties”) paid by cable system 

operators (“CSOs”) under the statutory (compulsory) license established by Section 111 

of the Copyright Act (“Section 111”) among broad self-organized claimant group 

categories.1   

3. I have been asked by the Program Suppliers claimant group to comment on the 

written direct testimonies, or amended and corrected written direct testimonies, of Leslie 

M. Marx, John H. Johnson, IV, Lisa M. George, Christopher J. Bennett, R. Garrison 

Harvey, and W. Robert Majure. 

4. Drs. Marx and Bennett provided testimony on behalf of Commercial Television; 

Dr. Johnson, on behalf of Public Television; Mr. Harvey and Dr. Majure, on behalf of 

JSC; and Dr. George, on behalf of the Canadian Claimants; all describing alternative 

                                                 
1 Historically, for cable Phase I Proceedings there have been eight broad categories of programming: (1) 
Program Suppliers; (2) Joint Sports Claimants (“JSC”); (3) Commercial Television Claimants 
(“Commercial Television””); (4) Public Television Claimants (“Public Television”); (5) Devotional 
Claimants (“Devotionals”); (6) Canadian Claimants Group (“Canadian Claimants”); (7) Music Claimants; 
and (8) National Public Radio (“NPR”).  The Judges adopted these eight categories of programming for 
this proceeding as well.  See Notice of Participant Groups, Commencement of Voluntary Negotiation 
Period (Allocation), and Scheduling at Exhibit A (November 25, 2015) (“Notice”).  I understand that 
NPR and the Music Claimants each reached a settlement with the other parties to this proceeding prior to 
the filing of Written Direct Statements. 
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distribution methodologies with correspondingly alternative proposed royalty share 

allocations.2 

5. I understand that the Program Suppliers have asked Dr. Jeffery Stec to respond to 

the written direct testimony of Mr. James M. Trautman, who has submitted results from a 

survey of CSOs, the “Bortz Survey,”3 purportedly to assess the relative market value of 

programming at issue in this proceeding, and Dr. Nancy Mathiowetz, who purportedly 

will testify to the validity and reliability of the Bortz Survey.  I also provide my opinion 

on the usefulness of surveying CSOs in this context. 

6. I further understand that the Program Suppliers have asked Dr. Cleve B. Tyler to 

respond to the regression methodologies described in written direct testimony of Dr. 

Marx, Dr. Johnson, and Dr. George. 

II.  SUMMARY OF CONCLUSIONS  

7. For the reasons set out below, my conclusions regarding calculating the relative 

volume of programming described and reported in my initial testimony are unaltered by 

written direct testimony submitted on behalf of CCG, CTV, PTV, JSC, or the 

Devotionals. 

                                                 
2 Testimony of Leslie M. Marx, PhD, Corrected August 31, 2022 (“Corrected Marx WDT”); Testimony 
of Christopher J. Bennett PhD, Corrected August 31, 2022; Testimony of Lisa M. George PhD, June 27, 
2022 (“George WDT”); Direct Testimony of John H. Johnson, IV, July 1, 2022 (“Johnson WDT”); 
Testimony of R. Garrison Harvey, Corrected September 26, 2022 (“Corrected Harvey WDT”). 

 
3 See Written Direct Testimony of James M. Trautman, Corrected September 26, 2022, attachment: Bortz 
Media & Sports Group, Inc., Cable Operator Valuation of Distant Signal Non-Network Programming: 
2014-2017, Corrected September 26, 2022. 
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III.  CLAIMANT CATEGORY PROGRAM VOLUME 

A. IDENTIFICATION, CATEGORIZATION, AND QUANTIFICATION 

8. I understand the purpose of the distribution proceedings is to distribute royalties 

that have been paid to the Copyright Office ultimately to the copyright owners, or their 

representatives, of distantly retransmitted programming.  In this current allocation phase 

of the distribution proceedings, the Judges allocate royalties among broad categories of 

claimants.  While the category definitions have been adopted by the Judges, I understand 

they are not standard categories understood by the market.4 

9. To determine category royalty shares, in my opinion, it is first necessary to assign 

every program carried by retransmitted signals to one of the party’s categories.  This task 

of categorization was carried out by the economics and data analytics experts on behalf of 

each claimant category with the exception of the Devotionals. 

10. Classifying the millions of retransmissions into one of the six adopted claimant 

categories at issue in this proceeding was a significant undertaking requiring reliance on 

third-party data that describe characteristics of each program that aired on retransmitted 

stations.  Each expert who categorized distantly retransmitted programs relied on the 

same third-party data sources: (i) Cable Data Corporation (“CDC”) Data identifying 

distantly retransmitted stations and whether carrying those stations impacted royalties 

paid under Section 111, (ii) Red Bee/FYI Data5 identifying program titles and describing 

                                                 
4 See Order Lifting Stay And Adopting Claimant Categories at Exhibit A (April 5, 2021).  The adopted 
category definitions that apply to the remaining participants in this proceeding are set forth in Appendix 
A. See also Rebuttal Testimony of Howard B. Homonoff  ¶¶18-19 (November 2, 2022) (“Homonoff 
WDT”); Program Suppliers’ Written Direct Statement Regarding Allocation Methodologies, Volume II, 
Written Direct Testimony of Sue Ann R. Hamilton, (December 22, 2016) (“Hamilton WDT”) at p. 8-12. 
 
5 Red Bee Media is a wholly owned subsidiary of Telefonaktiebolaget LM Ericcson.  In May 2021 Red 
Bee Media provided ARG with customized media content data they referred to as “FYI data.” Red Bee 
Media provided other parties with similar data that were referred to as either “Red Bee data” or “FYI 
data.”   For ease of exposition and comparison, I refer to these data in this testimony as “Red Bee/FYI 
data.” 
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program characteristics, and Canadian Radio-television and Telecommunications 

Commission (“CRTC”) program log data identifying the country of origin of programs 

carried on Canadian stations and containing program characteristics information.6  

11. The data obtained from these third-party sources were similar for each expert who 

developed a methodology to assign programming carried on broadcast stations to 

claimant categories. 7  Moreover, based on these similar data, each expert employed a 

similar methodology to categorize each program to a claimant category.  Each expert’s 

categorization methodology employed computer programs with specific steps to process 

the data and assign the aired and retransmitted programs to one of the adopted claimant 

categories. Some of these steps were essentially identical across the experts.  For 

example, the parties agreed that all programs broadcast on U.S. noncommercial 

educational television stations belong to the Public Television category.  Each expert’s 

categorization algorithm relied upon CDC data containing information of whether a 

distantly retransmitted broadcast station was an educational television station and 

assigned those programs to the Public Television category. 

12. As noted by other experts, developing a classification algorithm is a laborious and 

iterative process.8  For example, my algorithm searched multiple data fields in the Red 

Bee/FYI data for keywords such as “religious”, “religion” or “gospel” to assign a 

program to the Devotionals category.  My computer algorithm further relied on the 

parties’ lists of claimed titles and performed a text search across the millions of program 

retransmissions each royalty year to help ensure programs were assigned to the correct 

                                                 
6 JSC’s data analytics expert Mr. Harvey also employed a computer-assisted algorithm to categorize 
programming.  However, he did not rely upon CRTC Data Logs, nor did he report category volume 
shares. 
 
7 The CDC and Red Bee/FYI data are modified over time as CSOs and broadcasters amend or correct 
their information.  Therefore, data collected from either source at different points in time can be slightly 
different. 
 
8 See, e.g., George WDT, p. 84 (“Classification is a time-consuming, iterative process involving 
construction of keywords, review of claimant lists, past testimony, and internet search.”). 
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claimant category.  That text search was augmented in my amended testimony with new 

title and program airing lists provided by JSC and the Devotionals in discovery in this 

Proceeding. 

13. Experts relying on the CRTC data to assist in the identification of Canadian 

Claimants programming employed the data differently.  By the adopted definition, 

Canadian Claimants programming consists of “all programs broadcast on Canadian 

television stations, except (1) live telecasts of Major League Baseball, National Hockey 

League, and U.S. college team sports and (2) programs owned by U.S. Copyright 

owners.”9  Canadian broadcasters submit broadcast logs that include country-of-origin 

information for programming carried on their stations.  While the data are publicly 

available, the data are incomplete.  CRTC data are missing for certain time periods and 

Canadian broadcast signals. 

14. Despite the CRTC data being incomplete, Drs. Johnson and George categorized all 

programming carried on Canadian stations based exclusively on the CRTC data.  If the 

CRTC data was not missing and indicated an aired program’s country of origin was 

outside the U.S., they assigned the program to the Canadian Claimants category.  Where 

the CRTC data were available and indicated the program originated in the U.S., they 

relied on other CRTC data fields to assign the program to one of the remaining claimant 

categories.  To account for the missing data, Drs. Johnson and George used information 

of programming carried on different Canadian stations or during different months as 

proxies for the unknown information about the programs carried and/or estimated the 

volumes of different category types for the unknown broadcasts.10 

15. Dr. Bennett and I used the CRTC data only to identify the country of origin of 

programs aired on Canadian stations.  As opposed to Drs. Johnson and George, Dr. 

                                                 
9 See Appendix A. 
 
10 See George WDT, pp. 76-77 and Johnson WDT, Appendix G.II. 
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Bennett and I assigned programs where the country of origin was outside the U.S. to the 

Canadian Claimants category but continued to rely on the Red Bee/FYI data to categorize 

U.S. originated programming for algorithm consistency. 

16. Given the incomplete nature of the CRTC data, my algorithm merged CRTC 

program log country of origin information with the FYI data on a title-by-title basis each 

royalty year.  As reported in Gray AWDT, program titles had consistent country of origin 

information for over 99.5% of airings each royalty year.11  That is, each time a program 

aired in a royalty year the CRTC data reported the same country of origin.  For example, 

the thousands of airings of “Dr. Phil” on distantly retransmitted Canadian stations in 2017 

were always associated with the United States being the program’s country of origin. And 

the thousands of airings of “Rick Mercer Report” were always associated with Canada 

being that program’s country of origin. 

17. My algorithm iteratively matched and merged the Red Bee/FYI program titles 

with the program titles the CRTC logs designated as having their country of origin being 

the United States.  The algorithm then assigned programs that were U.S.-owned based on 

CRTC data log entries to claimant categories other than the Canadian Claimants using the 

same Red Bee/FYI data fields and approach used to categorize programs aired on non-

Canadian signals.  The remaining programs, owned by copyright owners outside the U.S., 

were assigned to the Canadian Claimants category.  For these reasons, my algorithm 

approach provides for a more consistent categorization of U.S.-owned programming 

carried on distantly retransmitted Canadian broadcast stations than relying exclusively on 

the CRTC data as Drs. Johnson and George did. 

18. Due to the enormous volume of programming data and the application of manual 

categorization adjustments, no two algorithms will be identical, and neither will be 

perfect.  My review of Drs. Bennett, George, and Johnson’s categorization algorithms did 

not reveal any apparent bias.  With similar data and similar algorithm frameworks, I 

                                                 
11 See Gray AWDT, ¶33. 
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would expect similar categorization results.  A review of calculated category volume 

shares suggests no material difference exists across the four expert algorithms.  Table 1 

below presents reported category volume share, weighted by the number of distant 

subscribers reached averaged over the 2014-2017 royalty years. 

Table 1: Average Subscriber Weighted Volume Shares 2014-2017 
Claimant 
Category 

Gray 
(PS) 

Johnson 
(PTV) 

Marx 
(CTV) 

George 
(CCG) 

Public TV 57.2% 58.9% 58.1% 57.8% 
JSC 2.1% 2.1% 2.0% 2.0% 
Devotionals 1.3% 1.0% 1.2% 1.5% 
Canadian 8.4% 8.6% 8.1% 8.8% 
CTV 8.7% 6.5% 7.2% 7.6% 
PS 22.2% 22.9% 23.5% 22.4% 
Total 100% 100% 100% 100% 
 
Sources: Gray AWDT, Table 7; Marx AWDT ¶18, Fig 2.; George 
WDT, Table 18; Johnson WDT, Figure F-3 (Johnson weighted average 
annual shares calculated from documents produced by PTV in 
discovery). See Appendix Table B for subscriber-weighted volume 
shares by royalty year. 

 

19. As opposed to the categorization algorithms whose volume shares are summarized 

in Table 1 above, JSC’s expert Mr. Harvey also employed a computer-assisted algorithm 

to categorize programming.  However, he did not rely upon CRTC Data Logs to identify 

programs owned by U.S. copyright owners broadcasted on Canadian television stations.  

Instead, Mr. Harvey relied upon Red Bee/FYI data indicating whether the broadcast 

occurred on a list of Canadian stations of origin.12  My amended algorithm demonstrated 

that not incorporating the CRTC data on each program’s country of origin resulted in a 

biased program categorization to the Canadian Claimants’ disadvantage.13 

                                                 
12 See Corrected Harvey WDT ¶¶164-166. 
 
13 See Gray WDT Table 7 and Gray AWDT Table 7. 
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20. Moreover, an analysis of Mr. Harvey’s Exhibit F, “Sports Events Classified as 

JSC 2014-2017” reveals many telecasts that do not appear to belong in the adopted JSC 

category.  These include (i) professional and college team sports telecasts that Red 

Bee/FYI data indicated were tape delayed or replayed and therefore do not belong to the 

JSC category; (ii) program airings that Red Bee/FYI data coded as a sporting event, but 

the CDC data indicated aired on an U.S. educational broadcast station, thus belonging to 

the Public Television category; (iii) programs that Red Bee/FYI data coded as a sporting 

event, but also coded as a game preview, pregame show, or postgame show, and thus 

typically belonging to the Program Supplies category.14 

21. For these reasons, I do not find the categorization algorithm employed by Mr. 

Harvey to be reliable.  Another problem with Mr. Harvey’s analysis is that he does not 

report each claimant category’s volume share by royalty year.  This may be because JSC 

presented the 2014-17 Bortz Surveys as their suggested methodology for allocating the 

2014-17 cable royalty funds.  However, the Bortz Surveys do not quantify the supply of 

claimant category programming carried on broadcast stations that cable system operators 

(“CSOs”) retransmitted on a distant basis.  Instead, the surveys queried CSOs on how 

they might allocate a hypothetical fixed dollar amount among described categories of 

programming regardless of availability.  At the extreme, if there was no programming 

available on broadcast signals for a certain claimant category, then a cable system could 

                                                 
14 Mr. Harvey counted 8,749 unique JSC games associated with 73,665 telecasts between 2014 and 2017 
(Corrected Harvey WDT, Table 19). Each of these purported 8,749 JSC games are listed in Mr. Harvey’s 
Exhibit F with the number of telecasts per game.  However, a review of the exhibit and Red Bee/FYI data 
reveals many of these telecasts were not JSC programs.  For example, on page F-7 of Mr. Harvey’s 
Exhibit F, rows 627-628 list program titles of “girls high school soccer” and “high school soccer” with 
three telecasts each.  First, based on the two program titles, none of the six telecasts is a telecast of a 
professional or college team sport.  Second, a review of the Red Bee/FYI data reveals four of the six 
telecasts were tape delayed broadcasts.  My review of the Red Bee/FYI data indicates many of the listed 
telecasts were tape delayed or aired on an educational station and therefore should not be classified as 
JSC aired programming. 
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not allocate any dollar amount for retransmission rights, regardless of its answer to the 

Bortz Surveys’ hypothetical allocation questions.  The actual supply of programming 

needs to be considered when assessing its relative market value.  The Bortz Surveys fail 

to do so. 

22. Lastly, while these program categories were adopted by the Judges, they are not 

standard categories understood by the market.15  If a claimant category expert like Mr. 

Harvey has difficulty understanding and applying a category definition, it is unclear that 

CSO survey respondents would have a clearer understanding.  Mr. Harvey does not 

appear explicitly to endorse the Bortz Survey results as reliable measures of relative 

market value.  He simply concludes that “the Bortz methodology is reliability [sic] and 

robust from a statistical perspective.”16 

B. FEES GENERATED WEIGHTED VOLUME 

23. My original testimony described how royalty fees generated-weighted volume 

shares leads to a more meaningful weighted volume measure than subscriber-weighted 

volume shares.17  No other expert in this proceeding who assigned distantly retransmitted 

program minutes to claimant categories reported fees generated-weighted volume shares 

across the categories.  Instead, these experts used their categorized programming minutes 

in multivariate regression analyses to arrive at their estimates of the relative market value 

of each category’s programming.18  Dr. Cleve B. Tyler, whose testimony was filed on 

behalf of Program Suppliers, also used the categorized volume data described in my 

                                                 
15 See Homonoff WDT ¶¶18-19; Hamilton WDT at 8-12. 
 
16 Corrected Harvey WDT, ¶6. 
 
17 See Gray AWDT, Section V.C. 
 
18 See Corrected Marx WDT, George WDT, and Johnson WDT. 
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direct testimony as part of a regression analysis to estimate claimant category royalty 

shares.19 

24. As described in my direct testimony, program volume – weighted by each 

distantly retransmitted station’s royalty fees generated – adjusts for CSOs’ royalty costs 

of importing signals.20  It is therefore, in my opinion, a superior volume measure than 

each category’s subscriber weighted volume share. Weighted volume measures are 

important signposts that quantify the type of programming carried on stations CSOs 

chose to retransmit on a distant basis. 

25. Generally, a CSO can import four educational or network stations, with 0.25 DSE 

each, at the same royalty cost as importing one independent station, with 1.00 DSE. 

CSOs’ distant carriage choices suggest they considered these regulatory DSE prices.  For 

example, the Comcast cable system CON050 in Denver, Colorado carried only one signal 

on a distant basis in 2017, the independent station KQCK with 1.00 DSE, broadcasting in 

Cheyenne, Wyoming.  In contrast, that same year the Time Warner cable system 

KYL840 in Louisville, Kentucky carried four Public Television stations, WKPC, WKPC-

DT4, WKMJ-DT2, and WKMJ-DT3, each broadcasting in Louisville and each with 0.25 

DSE.  Each cable system paid its required minimum fees. 

26. A subscriber weighted volume approach credits each minute of programming by 

the number of subscribers reached on a distant basis, ignoring the regulated prices CSOs 

face.  In 2017, the PBS multiplex channel WKMJ-DT3 reached, on average, about 

101,000 of Time Warner subscribers on a distant basis and generated approximately 

$34,000 in royalties.  The independent station KQCK reached, on average, approximately 

85,000 of the Colorado Comcast CSO’s distant subscribers that same year.  Due in part to 

its 1.00 DSE, KQCK’s carriage generated approximately $271,000 in royalties – almost 

                                                 
19 See Amended And Corrected Written Direct Testimony of Cleve B. Tyler, Ph.D., September 2, 2022 
(“Tyler AWDT”). 
 
20 Gray AWDT, ¶39. 
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eight times as did WKMJ-DT3 ($271,000/$34,000).  However, a subscriber weighted 

volume measure would imply each minute of programming carried on WKMJ-DT3 

generated greater volume than a minute of programming carried on KQCK in 2017. A 

royalty fees generated weighted volume measure would have the opposite implication 

and give greater weight to each minute of programming carried on KQCK. 

27. Weighting program minutes by the number of subscribers reached on a distant 

basis ignores this important difference in regulatory prices CSOs face.  In contrast, 

weighting program minutes by royalty fees generated by the stations CSOs chose to 

distantly retransmit explicitly takes these regulated prices into account and therefore 

provides a more meaningful relative volume measure. 

C. ON THE DISAPPEARANCE OF WGNA AND JSC PROGRAMMING 

28. I concluded in my original testimony that the conversion of WGNA to a cable 

network by the end of 2015 caused a dramatic shift in the distant carriage landscape over 

the 2014-2017 royalty years.  Programming carried on WGNA, a station that generated 

approximately 80% of royalty fees paid in 2014, even if it continued to be aired on the 

station, was no longer compensable following WGNA’s conversion to a cable network.21 

The disappearance of WGNA from the distant carriage landscape had the most significant 

impact on Commercial Television and JSC program retransmissions.  Commercial 

Television’s expert Dr. Marx reported a 61 percent decline in Commercial Television’s 

overall subscriber weighted volume share between 2014 and 2015.22  As stated, JSC’s 

expert Mr. Harvey did not report volume shares over the 2014 to 2017 royalty years.  

Drs. George, Johnson, Marx and I reported a 91-92 percent decline in JSC’s overall 

subscriber weighted volume share between 2014 and 2015.23  Figure 1 below presents 

                                                 
21 Gray AWDT. 
 
22 See Appendix B. 
 
23 Ibid. 
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JSC’s subscriber weighted volume share over 2010 to 2017, relying on Dr. Crawford’s 

reported share calculations in the 2010-2013 cable proceeding.24, 25  

 

29. JSC’s expert Dr. W. Robert Majure acknowledged that the conversion of WGNA 

to a cable network was associated with “significant changes beginning in 2015” and 

resulted in “CSO carriage decisions in the 2015-17 period reveal[ing] far less about 

CSOs’ preferences for different categories of program content”.26  Dr. Majure went on to 

                                                 
 
24 See Written Testimony of Gregory S. Crawford, Ph.D. Corrected September 15, 2022 (Docket No. 14-
CRB-0010-CD (2010-13). 
 
25 Mr. Harvey reported that the number of JSC game telecasts increased from about 16.9 thousand 
telecasts in 2014 to 19.6 thousand in 2017 (Corrected Harvey WDT, Table 19). However, the total 
number of programs carried on retransmitted stations increased from approximately 15.9 million in 2014 
to 20.1 million in 2017. Thus, Mr. Harvey’s count of JSC telecasts decreased relative to other claimant 
category telecasts. Moreover, as shown in Figure 1, when considering the number of subscribers reached 
by programming carried on distantly retransmitted stations, JSC’s volume share decreased precipitously 
over 2014-2017. 
 
26 Testimony of W. Robert Majure, Ph.D., July 1, 2022, ¶6 (“Majure WDT”)  See also Written Direct 
Testimony of Allan Singer, July 1, 2022 (“Singer WDT”). Written Direct Testimony of Richard Warren, 
July 1, 2022. 
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conclude that constant sum surveys, such as the 2014-2017 Bortz Survey, nonetheless 

“are capable of addressing the issues posed by changes in the 2015-17 distant signal 

marketplace and remain an effective tool for measuring relative market value.”27 

30. I disagree with Dr. Majure.  It is my opinion that the actual choices made by a 

CSO channel lineup decision maker are far more meaningful than a CSO’s answers to an 

attitudinal survey, such as the Bortz Survey, as to how they might allocate a fixed dollar 

amount of money across program categories without apparently considering program 

availability or fully understanding the program category definitions. 

31. Each accounting period from 2014 through 2017, there were 924-953 Form 3 

CSOs that filed statements of account (“SOAs”) with the Licensing Section of the 

Copyright Office semiannually that show calculations of the royalty fees they pay.28  Mr. 

Harvey described three examples of CSOs whose calculated royalty fees were 

substantially less than their statutorily set minimum fees of 1.064 percent of their gross 

receipts following the conversion of WGNA to a cable network.29  In these cases, the 

CSO would be obligated to pay its minimum fee.  In my opinion, these examples of 

minimum-fee paying CSOs do not support the reliability of the Bortz Survey 

methodology.  

32. One of Mr. Harvey’s examples, the Verizon cable system NYH141, is summarized 

in Table 3 below.  In 2014, the Verizon CSO retransmitted twelve broadcast stations as 

part of packages to approximately 1.0 million of its subscribers on a distant basis.  Each 

of these packages with distantly retransmitted stations included WGNA.  Based on the 

royalty fees formula articulated by Section 111, Verizon paid $3.23 million ($2.66 

million in base fees and $0.57 million in 3.75 fees) per accounting period, on average. 

                                                 
27 Ibid. 
 
28 Gray AWDT, Table 1. 
 
29 Corrected Harvey WDT, ¶¶33-35. 
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This amount exceeded Verizon’s average minimum royalty fee obligations of 

approximately $2.58 million. 

 
Table 3: NY Verizon (NYH141) Before and After WGNA Conversion to 
Cable Network -- CSO Subscriber and Royalty Averages 

  2014 2015-2017 
Distant Subscribers         1,001,442          1,057,303  
   
# Distant Signals Carried 12 9.8 
Calculated Base Royalties  $      2,663,177   $         284,648  
Calculated 3.75 Royalties  $         571,451   $                      -  
Calculated Royalties  $      3,234,628   $         284,648  
Minimum Fees  $      2,582,757   $      3,053,371  
Royalties Paid  $      3,234,628   $      3,053,371  
 
Note: Calculated royalties are based on CDC calculations of CSO actual 
carriage.  

 

33. In 2015, this Verizon CSO distantly retransmitted ten broadcast stations as part of 

packages to 1.1 million distant subscribers and it no longer carried WGNA or the 

multiplex educational channel WLIW-DT4 on a distant basis.  By the second accounting 

period of 2017, Verizon also dropped the multiplex channel WNET-DT3 from its lineups 

that included distantly retransmitted stations.  It did not add any additional channels to its 

lineups containing distantly retransmitted stations after 2014. 

34. Based on the CSO’s actual carriage and the royalty fees formula articulated in 

Section 111, the CSO calculated approximately $284,000 in distant carriage royalty fees 

over 2015-2017.30  However, the CSO faced and paid its minimum royalty fee obligation 

of approximately $3.05 million each accounting period. 

35. Table 4 below provides detail on the NY Verizon’s distant carriage choices and 
royalty ramifications following the conversion of WGNA to a cable network.  

                                                 
30 Calculated royalties were included in data provided by CDC.  The cable system did not retransmit 
WGNA after 2014. 
 



Rebuttal Testimony of Jeffrey S. Gray, Ph.D.  | 15  
 

 

Table 4: NY Verizon (NYH141) Before and After WGNA Conversion to Cable Network   
Panel A: Annual Averages by Call Signs Carried Distantly Subject to Section 111   
  2014 2015 - 2017 

Call Sign 
# Sub 

Groups 
Distant 

Subs 
Calc Royalties 

(Fees Generated) 
# Sub 

Groups 
Distant 

Subs 
Calc Royalties 

(Fees Generated) 

WGN-DT 12 
        

1,001,442   $  2,967,554  0 
                       

-     $               -  

WEDH-DT 1 
                

3,455   $          2,076  1 
                

3,822   $      2,762  

WLIW-DT 6 
              

60,653   $       32,986  5 
              

60,194   $    42,418  

WLIW-DT2 6 
              

60,653   $       32,986  5 
              

60,194   $    42,418  

WLIW-DT3 6 
              

60,653   $       32,986  5 
              

60,194   $    42,418  

WLIW-DT4 6 
              

60,653   $       32,986  0 
                       

-     $               -  

WNET-DT 1 
              

10,492   $         5,380  1 
              

10,423   $      6,118  

WNET-DT2 1 
              

10,492   $         5,380  1 
              

10,423   $      6,118  

WNET-DT3 1 
              

10,492   $         5,380  0.8 
                

8,797   $      5,106  

WNJN-DT 4 
              

69,838   $      41,647  3 
              

69,724   $    48,313  

WNYE-DT 3 
              

26,378   $      14,580  3 
              

24,992   $    17,020  

WNYJ-DT 7 
           

102,999   $      60,685  5 
           

102,502   $    71,957  

TOTAL      $  3,234,628       $   284,648  
 

36. Over 90% (2,967,554/3,234,628) of the Verizon CSO’s royalty fees calculated and 

paid in 2014 were attributable to its carriage of WGNA.31  This example was put forth by 

the JSC experts as one of many CSOs who became a “Minimum Fee CSO” following the 

conversion of WGNA.32  Whereas their calculated royalty fees totaled, on average, 

approximately $284,000 they paid over $3 million in royalties over 2015-2017.  Other 

CSOs continued to pay their minimum royalty fees following the conversion of WGNA 

                                                 
31 See Martin WDT for a discussion of the royalty fees generated by distantly retransmitted station. 
 
32 See Gray AWDT. 
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while choosing to carry no broadcast stations on a distant basis.  For example, the 

Comcast cable system TXH558 in Houston, TX carried only WGNA distantly in 2014 

and paid $1.04 million in base and 3.75 royalty fees over the two accounting periods.  

The Comcast CSO chose not to carry any broadcast stations over the 2015-2017 royalty 

years yet continued to pay its $1.04 million minimum royalty fee. 

37. Following the conversion of WGNA to a cable channel, these Verizon and 

Comcast CSOs could have chosen to retransmit other broadcast stations on a distant basis 

to its subscribers with no additional royalty fee.  These actual choices made by CSOs are 

inconsistent with the assertion that JSC programming at issue in this proceeding is 

uniquely incremental to the attraction or retention of subscribers. 

38. CSOs did carry thousands of signals on a distant basis that cumulatively aired 

millions of minutes of programming each royalty year 2014-2017.  In 2014, the distant 

carriage of WGNA accounted for over 90% of Verizon CSO’s royalty fees generated and 

79% of all CSOs’ fees generated that year.33  I understand WGNA completed its 

conversion to a cable network in 2015.  WGNA still accounted for 46% of all fees 

generated in 2015, although none of its overall fees generated were caused by the distant 

carriage choices of CSO #NYH141 listed in Table 4 above as it did not carry WGNA. 

39. The fees generated weighted volume measure sets aside royalty fees paid that are 

attributable to a CSO’s minimum fee requirement.  Thus, for the Comcast CSO 

#TXH558 with no distant signals carried 2015-2017, the entirety of its $1.04 million in 

royalties paid is not included in fees weighted volume calculations.  Likewise, for the 

Verizon CSO #NYH141 anecdote highlight by the JSC experts, the $2,768,723 royalties 

paid attributable to the minimum fees’ requirement would be set aside and not impact 

fees weighted volume.  

                                                 
33 CDC performed the fees generated calculations by CSO-subgroup and aggregated the calculations by 
station to arrive at fees generated by station (see Testimony of Jonda K. Martin, July 1, 2022 (“Martin 
WDT”).  The fees generated volume shares reported in Gray AWDT applied these amounts to each 
categories programming minutes carried on each retransmitted station.  See Gray AWDT, Table 8. 
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40. Thus, a relative fees weighted volume among claimant categories provides a 

signpost of CSO actual choices considering the availability of programming and the 

royalty cost of importing signals.  The Bortz Survey results do not. 

D. STATISTICS THAT ARE IRRELEVANT TO RELATIVE MARKET VALUE 

a. *Cable Channel* Expenditures for Sports Programming 

41. Dr. Majure, as well as additional JSC experts Allan Singer, James Trautman, and 

Richard Warren, testified that high expenditures of cable channels and networks on live 

sports programming demonstrates “the power of sports programming to retain and attract 

subscribers.”34  Dr. Trautman highlighted the expenditures made by cable channels and 

networks including ESPN, TBS, TNT, and FOX for broadcast and/or distribution rights 

for sports programming.35  I do not disagree that these rights were costly. I also do not 

disagree that the sports programming carried on these outlets is valuable. However, I do 

disagree that the expenditures made by these organizations for transmission rights are 

relevant to the relative market value of programming carried on distantly retransmitted 

broadcast stations. 

42. By the end of 2016, 416 CSOs, or 45% of all Form 3 CSOs who filed a SOA with 

the Copyright Office, did not carry any station on a distant basis. These CSOs could have 

retransmitted broadcast stations with JSC programming – and other category 

programming – with no additional royalty fee costs. They did not. 

43. In general, migration of JSC programming from broadcast television to cable 

networks, regional sports networks and other non-broadcast platforms has increased 

significantly for the past several years, resulting in corresponding decreases of distantly 

                                                 
34 Singer WDT, ¶22. Majure WDT, ¶¶32-46. 
 
35 Trautman WDT, Section D. 
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retransmitted JSC programming volume.36  Thus, the significantly low 2014 through 

2017 JSC programming volumes are consistent with a continuing migratory pattern. 

44. The fact that Bortz respondents attribute such high relative market values to JSC 

programming during 2014 through 2017, a period during which JSC programming is 

virtually non-existent on distant signals, suggests very strongly that the Bortz Survey 

respondents did not fully understand the type of sports programming they were asked to 

assign (hypothetically) a relative fixed dollar amount to.  Further, respondents likely have 

conflated their valuation of live team sports programming carried on ESPN, TBS, TNT, 

or regional sports networks with the extremely limited sports programming carried on 

broadcast stations available for distant retransmissions.  Moreover, JSC’s program 

categorization expert assigned a number of telecasts of sports programming that did not 

belong to the JSC category.  Therefore, it is also possible the survey respondents also 

were confused. 

45. I understand Program Suppliers survey expert Jeffery Stec will comment in more 

detail regarding the usefulness and reliability of the Bortz Survey results to determining 

the relative market value of programming at issue in this proceeding.  It is my opinion 

that CSOs actual choices in the regulated marketplace for retransmitting broadcast 

stations distantly are inconsistent with the Bortz Survey’s relatively high valuation of 

sports programming. 

b. *Local* Television Viewing Trends  

46. Commercial Television’s expert Dr. Marx presented Nielsen local household 

audience estimates to show that the number of households watching a signal carried in 

their local designated market area declined between 2014 and 2017 by an average of 

                                                 
36 See Program Suppliers’ Written Direct Statement Regarding Allocation Methodologies, Volume II, 
Written Testimony of John Mansell, Corrected August 31, 2022 (Docket No. 14-CRB-0010-CD (2010-
13); Gray AWDT Section VI. 
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11%.37  She stated that these local viewing statistics were not an attempt “to quantify the 

relative market values of different claimant groups associated with programming 

provided on distant signals.”38  Rather, her goal was to show that the rise in program 

streaming over 2014-2017 impacted local viewing of Program Suppliers, Commercial 

Television, and Public Television programming differentially. 

47. Dr. Marx claims that local viewership declined for each of the Program Suppliers, 

Commercial Television, and Public Television claimant categories.  She did not present 

local viewership trends for the Canadian Claimants, Devotionals or JSC categories and 

did not provide an explanation for not presenting such information.  Among the three 

claimant categories for which Dr. Marx presented statistics, the local viewership decline 

was greatest for the Public Television category and smallest for the Commercial 

Television category. 

48. The Commercial Television category consists of programs produced by or for a 

U.S. commercial television station and broadcast only by that station during the calendar 

year in question.39  Again, Dr. Marx provides no information on the level or trend of 

distant viewing of these locally produced programs.  In my opinion, relative distant 

viewing of programming would be informative.  Dr. Marx provides no such statistics.40  

                                                 
37 Corrected Marx WDT Section V.B.2. 
 
38 Ibid, p. 36, n 78. 
 
39 Ibid. 
 
40 The Judges have previously ruled that local viewing patterns may not reflect distant viewing patterns. 
Specifically, the Judges ruled that “[d]istant viewing habits may have changed as, for example, cable 
systems moved from analog to digital transmission and greatly expanded their lineups, giving cable 
viewers more viewing choices” and that contemporaneous local and distant measures are necessary to 
determine whether local viewing patterns can be informative as to subscribers distant viewing patterns. 
See Order Reopening Record and Scheduling Further Proceedings, Consolidated Docket Nos. 2012-6 
CRB CD 2004-2009 (Phase II) and 2012-7 CRB SD 1999-2009 (Phase II) at 3-4 (May 4, 2016); see also 
84 Fed. Reg. 16038, 16043 and 16046 (April 17, 2019).  Dr. Marx has presented no evidence establishing 
a relationship between local and distant viewing for any of the years at issue in this proceeding. 
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49. Moreover, Dr. Marx does not account for the number of households which even 

can view locally produced Commercial Television programming on a distant basis. We 

know that the relative number of subscribers receiving Commercial Television 

programming on a distant basis declined precipitously over the 2014-2017 royalty years. 

Statistics presented in Dr. Marx’s direct testimony show Commercial Television’s share 

of claimant category minutes weighted by the number of distant subscribers reached 

declined 72% between 2014 and 2017.41 

50. Commercial Television’s percentage decline in its share of claimant category 

minutes weighted by the number of distant subscribers reached was approximately twice 

as steep as Program Suppliers’ relative subscriber weighted volume declines.  Public 

Television’s subscriber weighted volume shares increased between 2014 and 2017. 

E. ANECDOTES THAT ARE IRRELEVANT TO RELATIVE MARKET VALUE 

51.  JSC’s expert Mr. Harvey presented anecdotes of distantly retransmitted broadcast 

stations that contained JSC programming.42  However, hundreds of CSOs chose to 

retransmit no stations or stations that did not carry JSC programming.  Examples include: 

a. WRNN is an independent station broadcasting out of Kingston, New York, 

commanding a full 1.0 DSE in a CSO’s royalty fees calculation.43  It was the 

eighth highest commercial broadcast station distantly retransmitted over 2014 

                                                 
41 Corrected Marx WDT ¶18, Fig 2 reports Commercial Television’s subscriber weighted volume share 
decreased from 14.5% in 2014 to 4.1% (0.041/0.145 - 1 = -72%). In Gray AWDT, Table 7, I reported a 
67% decline in Commercial Television’s subscriber weighted volume share (0.053/0.159 - 1). Gray 
AWDT, Table 7, demonstrates a 30% decline in Program Suppliers’ subscriber weighted volume share 
(0.177/0.254 - 1).  The steep decline in Commercial Television’s subscriber weighted volume share over 
2014-2017 suggests that distant viewing of Commercial Television programming likely decreased 
relative to its local viewing as reported by Dr. Marx.  That is, Dr. Marx’s reported local viewing of 
Commercial Television programming likely is increasingly disconnected from the relevant measure of its 
distant viewing. 
42 Corrected Harvey WDT, ¶¶52-67. 
 
43 See Gray AWDT, ¶11 for a discussion of a retransmitted station’s “distant signal equivalent” (“DSE”) 
and its impact on a CSO’s compulsory license fee. 
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to 2017, reaching an average of approximately 271,000 subscribers on distant 

basis.  It did not carry any JSC programming between 2014 and 2017. 

b. CKSH is also an independent station and Foreign Language affiliate in 

Sherbrooke, Quebec, Canada.  It also cost 1.0 DSE towards CSOs’ royalty fees 

calculations.  CKSH was the fourth highest commercial broadcast station 

distantly retransmitted over 2014 to 2017.  It was distantly retransmitted to an 

average of approximately 389,000 subscribers on distant basis.  CKSH did not 

carry any JSC programming between 2014 and 2017. 

c. WBNS and WSEE are CBS affiliates out of Columbus, Ohio and Erie, 

Pennsylvania, respectively.  As network stations, they would cost 0.25 DSE in 

a CSO’s royalty fees calculations.  Neither station carried any JSC 

programming between 2014 and 2017.  WBNS was distantly retransmitted to 

an average of approximately 109 thousand subscribers, whereas WSEE 

reached an average of approximately 226.5 thousand subscribers on distant 

basis.  

52. Mr. Harvey used WNBC as one of his anecdotes to suggest retransmitted sports 

programming is likely valuable.44  WNBC is an NBC affiliate (0.25 DSE) in New York 

City that was distantly retransmitted to an average of approximately 233 thousand 

subscribers between 2014 and 2017.  Over these years, WNBC aired 20,320 programs 

compensable under Section 111.45  Only one of those was JSC programming – an NFL 

New York Jets game highlighted by Mr. Harvey.  The remaining 99.995% of 

programming distantly retransmitted belong to other claimant categories.  Based on Red 

Bee/FYI data, WNBC did not carry any JSC programming in 2014, 2015, or 2017. 

                                                 
44 Corrected Harvey WDT, ¶57. 
 
45 The Red Bee/FYI data includes a data field with a designation indicating whether the program 
originator is Network, Local, or Syndicated. I understand network programming carried on ABC, CBS 
and NBC are not subject to royalties under Section 111. 
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53. Distantly retransmitted NBC network affiliates, including WNBC, carried 712 

NFL games in 2016. Only two of those 712 were compensable under Section 111.  One 

was the New York Jets game noted by Mr. Harvey.  The other was a Baltimore Ravens 

game carried on WBAL, an NBC affiliate in Baltimore, Maryland.  WBAL was distantly 

retransmitted to approximately 62 thousand subscribers in 2016.  Only 0.12% of 

subscriber-weighted minutes at issue in this proceeding carried on WBAL in 2016 were 

JSC programming. 

54. In my opinion, Mr. Harvey’s example illustrates the challenge facing Bortz Survey 

respondents in assessing the value of live professional and college team sports relative to 

other categories of programming.  Sports programming carried on Regional Sports 

Networks (RSNs), ESPN, TBS, TNT, MLB.tv, the NFL and NHL Networks, broadcast 

stations, and so on is undoubtedly valuable.  It is unclear, however, that CSO respondents 

fully understood the type of sports programming they were asked to assign a relative 

value to, or even understood the available supply of that programming.  

55. I believe anecdotal evidence can be useful.  However, anecdotes, or individual 

observations, should always be considered in the context of the data from which they 

were selected.  Anecdotes can be carefully selected to suggest a conclusion completely 

different from the general trend evidenced by the data.  In this case, the evidence is clear. 

As displayed earlier in Figure 1, the relative quantity of JSC programming on stations 

CSOs selected to distantly retransmit fell off the cliff following the conversion of WGNA 

to a cable channel, from 7.1% of subscriber-weighted volume in 2014 to 0.4% in 2017.   

JSC’s fees generated-weighted volume share declined from 12.2% in 2014 to 0.9% in 

2017.46 

                                                 
46 See Gray AWDT Table 7. 



Rebuttal Testimony of Jeffrey S. Gray, Ph.D.  | 23  
 

IV.  CONCLUSION 

56. For the reasons set out above, my conclusions regarding calculating relative 

program volume described and reported in my initial testimony are unaltered by written 

direct testimony submitted on behalf of CCG, CTV, PTV, JSC, or the Devotionals in this 

proceeding.  
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DECLARATION OF JEFFREY S. GRAY, PH.D. 
 

I declare under penalty of perjury that the foregoing testimony is true and correct, 

and of my personal knowledge. 

Executed on November 2, 2022 

      ______________________________ 
      Jeffrey S. Gray, Ph.D. 
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V.  APPENDICES 

Appendix A  

Claimant Group Description 

Canadian 
Claimants 

All programs broadcast on Canadian television stations, except: (1) live 
telecasts of Major League Baseball, National Hockey League, and U.S. 
college team sports, and (2) programs owned by U.S. Copyright owners. 

Commercial 
Television 
Claimants 

Programs produced by or for a U.S. commercial television station and 
broadcast only by that station during the calendar year in question, except 
those listed in subpart (3) of the Program Suppliers category. 

Devotional 
Claimants 

Syndicated programs of a primarily religious theme, but not limited to 
programs produced by or for religious institutions. 

Joint Sports 
Claimants 

Live telecasts of professional and college team sports broadcast by U.S. 
and Canadian television stations, except programs in the Canadian 
Claimants category. 

Program Suppliers Syndicated series, specials, and movies, except those included in the 
Devotional Claimants category. Syndicated series and specials are 
defined as including (1) programs licensed to and broadcast by at least 
one U.S. commercial television station during the calendar year in 
question, (2) programs produced by or for a broadcast station that are 
broadcast by two or more U.S. television stations during the calendar 
year in question, and (3) programs produced by or for a U.S. commercial 
television station that are comprised predominantly of syndicated 
elements, such as music videos, cartoons, ‘‘PM Magazine,’’ and locally 
hosted movies. 

Public Television 
Claimants 

All programs broadcast on U.S. noncommercial educational television 
stations. 
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Appendix B 

Appendix Table B: Average Subscriber Weighted Volume Shares 2014-2017  
and Change in CTV and JSC Shares 2014 to 2015 
   

% Change 2014 to 
2015 

Gray (PS) PTV JSC Devos CCG CTV PS 
CTV 

Change 
JSC 

Change 
 2014 42.3% 7.1% 2.1% 7.1% 15.9% 25.4% -52% -91% 
 2015 54.8% 0.6% 1.5% 10.0% 7.6% 25.4%   
 2016 64.0% 0.5% 1.0% 8.5% 6.0% 20.1%   
 2017 67.8% 0.4% 0.7% 8.0% 5.3% 17.7%   
          
Johnson 
(PTV) PTV JSC Devos CCG CTV PS   
 2014 43.3% 6.8% 1.4% 7.8% 13.1% 27.5% -61% -91% 
 2015 56.9% 0.6% 1.2% 10.2% 5.1% 26.1%   
 2016 65.6% 0.4% 0.8% 8.6% 4.1% 20.5%   
 2017 69.8% 0.4% 0.6% 8.0% 3.6% 17.7%   
          
Marx (CTV) PTV JSC Devos CCG CTV PS   
 2014 43.5% 6.6% 1.2% 6.8% 14.5% 27.4% -61% -91% 
 2015 56.0% 0.6% 1.5% 9.5% 5.6% 26.9%   
 2016 64.5% 0.4% 1.2% 8.3% 4.4% 21.2%   
 2017 68.3% 0.4% 0.9% 7.6% 4.1% 18.6%   
          
George 
(CCG) PTV JSC Devos CCG CTV PS   
 2014 42.4% 6.5% 2.1% 7.9% 14.3% 26.7% -57% -92% 
 2015 55.5% 0.5% 2.0% 10.3% 6.2% 25.6%   
 2016 64.6% 0.4% 1.0% 8.8% 5.2% 20.0%   
 2017 68.8% 0.4% 0.7% 8.0% 4.7% 17.4%   

Sources: Gray AWDT, Table 7; Corrected Marx WDT ¶18, Fig 2.; George WDT, Table 18; Johnson WDT, 
Figure F-3 (Johnson weighted average annual shares calculated from documents produced by PTV in 
discovery).  
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REBUTTAL TESTIMONY OF HOWARD B. HOMONOFF 

COPYRIGHT ROYALTY JUDGES  

2014-17 CABLE ALLOCATION COPYRIGHT ROYALTY DISTRIBUTION 

PROCEEDING 

I. Introduction – Expert Qualifications 

1. I am the Founder and Managing Director of Homonoff Media Group, LLC, a 

New York-based media consulting firm that provides strategic business consulting services to 

leading executives and companies throughout the media world. I am also currently Senior 

Advisor for U.S. Media & Entertainment with Grant Thornton, LLP, a globally diversified audit, 

tax and consulting firm. My responsibilities include advising clients and firm professionals on 

adapting to the latest developments in the media business and creating original thought 

leadership on innovative trends and solutions. I have been actively engaged in the media and 

entertainment industry for roughly the last 30 years as a business executive, lawyer, strategic 

consultant and author.   

2. I am a graduate of Cornell University with a B.A. in Government with Distinction 

in All Subjects and received my J.D. from New York University School of Law.  

3. My work in strategy consulting leverages my more than 30 years of experience 

working in the broadcasting, cable and digital media fields. That experience includes work as a 

senior executive for cable operators and programming networks; as a consultant and business 

advisor to a variety of media and communications clients; as an academic and lecturer in the 

study of media management; and as a writer providing commentary on the changing media 

landscape. I have also served as a subcommittee counsel on Capitol Hill and in the private 

practice of law in the regulation of the cable and broadcasting businesses. 
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4. In addition to my current work with Grant Thornton and Homonoff Media Group, 

I am a weekly contributor to Forbes.com, where I write on innovative topics and trends related to 

the media industry; an Adjunct Professor in The New School’s graduate program for media 

management, teaching primarily Media Economics and Media Dealmaking; Senior Fellow at 

Columbia Business School’s Institute on Tele-Information (CITI); and an Executive-in-

Residence with Progress Partners, a media and technology-focused investment bank. I am 

frequently invited to speak to media industry groups such as Media Financial Management 

Association and Digital Entertainment World. In academia, I have previously served as the 

Program Director and Associate Professor for the Paul F. Harron MBA/MS Program in 

Television Management at Drexel University; as a faculty member at the Practicing Law 

Institute on the Cable and Broadband Industry; and as a Lecturer at the Wharton School at the 

University of Pennsylvania, Duke University Fuqua School of Business and University of Notre 

Dame’s Mendoza College of Business, all related to the latest developments in the media 

industry.  

5. I have previously served as Senior Advisor for Media & Entertainment at 

Accenture; Senior Vice President at MediaLink, a strategic advisory firm in which I provided 

consulting services to C-suite executives in media, technology, finance and marketing; and as 

one of the senior Directors in the Entertainment, Media & Communications advisory practice at 

PwC (formerly PricewaterhouseCoopers). My work in strategy consulting has included helping 

create growth strategies for traditional and digital media companies, advising on strategic 

partnerships among media companies, brands, agencies and tech firms, and intellectual property 

exploitation and development.  
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6. Among many engagements over my career, I have worked with global media 

clients such as Comcast/NBCUniversal, Fox Cable Networks, The Walt Disney Company, and 

Warner Bros.; digital-first publishers such as Awesomeness TV; and advertising industry clients 

such as the Association of National Advertisers and the American Association of Advertising 

Agencies. 

7. Among my executive positions in the media industry, I have served as Vice 

President and General Manager of CNBC Strategic Ventures, overseeing CNBC’s business 

development efforts and managing the exploitation of CNBC content on new media platforms; as 

General Counsel of NBC Cable Networks (which included CNBC, MSNBC, Shop-at-Home and 

CNBC World), counseling the company on a range of strategic and operational matters; and as 

Director of Corporate and Legal Affairs at Continental Cablevision, then the nation’s third-

largest cable operator, working as part of a senior management team on strategy and execution 

on issues such as retransmission consent for broadcast television stations. Prior to my work 

inside of the industry, I served as Counsel for the U.S. House of Representatives’ Subcommittee 

on Telecommunications and Finance, where I had responsibilities with respect to oversight of the 

Federal Communications Commission and drafting and passage of major telecommunications 

and securities legislation. A copy of my curriculum vitae, which provides more information 

about my background and experience, is attached hereto as Appendix A. 

8. I have served as an expert witness for various major media companies regarding 

digital media, broadcasting, and broadband in proceedings before the Copyright Royalty Judges, 

the Federal Communications Commission and federal and state courts.   
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II. Assignment  

9. I understand that this proceeding is for the purpose of allocating the royalties 

deposited with the Copyright Office by cable system operators (“CSOs”) for the 2014 through 

2017 royalty years pursuant to Section 111 of the Copyright Act (“Section 111”),1 among the 

Allocation Phase claimants in this case. I have been retained by Program Suppliers to provide a 

media and entertainment industry expert perspective on several issues raised in this proceeding.  

This Rebuttal Testimony contains my current opinions in this matter. I reserve the right to 

supplement or modify my opinions if additional relevant information becomes available. 

10. The analysis for my Rebuttal Testimony is based primarily on my decades of 

direct, personal business experience in the media and entertainment industry, including 

negotiating agreements for the production, acquisition and distribution of content as well as in 

broader strategic transactions, managing digital media operations, providing legal as well as 

strategic business guidance to my employers and/or clients, and writing and teaching in the field. 

I have also reviewed the written direct testimonies of Allan Singer, Daniel Hartman, Richard 

Warren, and Dr. W. Robert Majure submitted in this proceeding by the Joint Sports Claimants 

(“JSC”) (collectively “JSC Witnesses”),2 all of which are relevant to my analysis. 

III. Summary of Conclusions 

11. I reach the following four conclusions regarding the testimony presented by the 

JSC Witnesses in this proceeding: 

                                                           
1 17 U.S.C. § 111. 
2 See Corrected Written Direct Statement Of The Joint Sports Claimants at Exhibit G (September 26, 2022), 
containing the Written Direct Testimonies of Allan Singer (“Singer WDT”), Daniel Hartman (“Hartman WDT”), 
Richard Warren (“Warren WDT”), and Dr. W. Robert Majure (“Majure WDT”). 
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(1) The JSC Witnesses fail to adequately distinguish the programming at issue 

here, i.e., nonnetwork programming available in the hypothetical distant signal market 

(the only programming compensable under Section 111), from programming distributed 

by broadcast networks, cable networks, and other platforms;  

(2) The JSC Witnesses consistently and inappropriately entirely mistake the value 

of live sports programming on broadcast and cable networks (i.e., outside of the distant 

signal market) for the value of nonnetwork programming compensable under Section 

111;  

(3) The failure of the JSC Witnesses to even consider the relative volume of 

Program Suppliers content versus JSC content carried by distant signals ignores a simple 

and fundamental element in determining the value of any content market; and  

(4) The JSC Witnesses fail to acknowledge that the enduring value of Program 

Suppliers content to both programming distributors and consumers is only reinforced by 

its growing presence among newer distant signal networks as well as emerging streaming 

platforms.  

The remainder of my testimony will detail the reasoning behind each of these conclusions for the 

Judges’ consideration. 

IV. The JSC Witnesses fail to adequately distinguish the programming at issue here, 

i.e., nonnetwork programming available in the hypothetical distant signal market (the only 

programming compensable under Section 111), from programming distributed by 

broadcast networks, cable networks, and other platforms. 
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12. In my opinion, the JSC Witnesses blur the lines between programming in the 

distant signal marketplace, which is the subject of this proceeding, and a host of other 

programming subsectors in the video marketplace such as broadcast networks, national cable 

networks, and regional sports networks. To be clear, the relative market value at issue in this 

proceeding relates only to nonnetwork programming aired on broadcasts signals and 

simultaneously retransmitted out of market – i.e., distantly – which are eligible for Section 111 

royalties.3 Programs aired on ABC, CBS, and NBC networks, national cable networks (e.g., 

ESPN), regional sports networks (e.g., MSG), and other platforms are not eligible for royalties 

under Section 111.4  

13. Throughout my experience in producing, acquiring, distributing and monetizing 

programming for the television marketplace, content distribution flows throughout the system on 

a multitude of distribution platforms with different timetables, different audiences and different 

business models supporting that distribution. The mix of content and the business model 

underlying the content distribution helps determine the pricing and the selection of which content 

to distribute within particular subsectors.   

14. Motion pictures historically begin their journey to consumers being exclusively 

consumed in theaters, where direct revenues come from consumers paying during the 2014-2017 

period on average approximately $8-9 per person for a single viewing of one film.5 During the 

                                                           
3 See 84 Fed. Reg. 3552, 3555 (February 12, 2019) (“‘Relative marketplace values’ in these proceedings have been 
defined as valuations that ‘simulate [relative] market valuations as if no compulsory license existed.’ 1998–99 
Librarian Order, 69 FR at 3608. Because such a market does not exist (having been supplanted by the regulatory 
structure), the Judges are required to construct a ‘‘hypothetical market’’ that generates the relative values that 
approximate those that would arise in an unregulated market.”).   
4 See17 U.S.C. § 111 (d)(3)(A)-(C). 
5 See “Average Movie Price Hits All Time High,” https://time.com/3675462/movie-ticket-prices/ (last visited 
November 2, 2022) and “This is Now the Price of an Average Movie Ticket.” https://money.com/movie-ticket-
price-2017/#:~:text=According%20to%20reports%20from%20the,2016%20and%20%248.25%20in%202015 (last 
visited November 2, 2022).  
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2014-2017 period, prior to the 2020 COVID-19 pandemic, the typical exclusive theatrical run for 

major motion pictures – for example, franchise films such as those from Disney’s Marvel and 

Warner Bros.’ DC Comics – would typically be for 90 days. Yet independent films, with a more 

niche audience, might have only played in theaters for a matter of weeks or even days. Motion 

pictures then often move to a home entertainment environment, often through payment for a 

digital video-on-demand rental costing in the neighborhood of $4.99.6 For decades, consumers 

have also had the option of the rental or purchase of a film on VHS then DVDs and Blu-Rays for 

home consumption, again directly funded by consumer payments. Films then proceed towards 

premium cable services such as HBO and Showtime, funded by consumers paying monthly 

subscriber fees, a portion of which the cable operators use to pay the programmers. Such 

programming then may air on basic cable networks, whose funding sources include advertising 

as well as monthly subscriber fees, and on broadcast stations, including those carried via distant 

signals, where the funding is a mix of advertising and the fees required pursuant to the 

compulsory license.  

15. Programming that originates on television goes on its own journey, with more 

fragmentation in approach to different subsectors. Some programming originates on premium 

cable services, and subsequently has significant distribution on basic cable networks, broadcast 

networks, and stations carried locally and via distant signals. Such programming during 2014-

2017 may also have a home on streaming platforms, whether supported by subscriber fees, 

advertising or a mix thereof. Other television series programming may originate on streaming 

platforms and either remain there exclusively or subsequently find its way to premium and basic 

                                                           
6 Different films have different video-on-demand price points depending on their release dates and perceived 
attractiveness in the market.  
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cable networks and broadcast stations. Consumers find different mixes and volumes of 

programming on each of these platforms.  

16. As I detail in the section below, the JSC Witnesses consistently reference media 

subsectors other than the distant signal market as a means of demonstrating the value of the 

limited JSC content that is aired on distant signals. This ignores not only the focus of this 

proceeding, but the different choices that programming distributors make as to what content will 

have value and is worthy of distributing in different environments.  

V. The JSC Witnesses consistently and inappropriately entirely mistake the value of 

live sports programming on broadcast and cable networks (i.e., outside of the distant signal 

market) for the value of nonnetwork programming compensable under Section 111. 

17. The JSC Witnesses rely in their analysis almost entirely on the prices that cable 

networks such as ESPN, TBS and TNT, regional sports networks and broadcast networks such as 

CBS and NBC pay to license live team sports on those alternative platforms.7 Of course, none of 

this programming is compensable in this proceeding, and the tiny portion of JSC-categorized 

content on distant signals fails to justify a vastly disproportionate share of the distant signal fee 

compensation pool. 

18. Even the definition of “live professional team and college team sports” itself 

needs some clarification. Outside of this proceeding and in my experience, when you ask most 

any market participant to define the basket of live sports offerings, they would define it to 

include not only the narrow definition of JSC programming that the Judges adopted for this 

                                                           
7 See Singer WDT at ¶¶ 21-22, 25; Hartman WDT at ¶¶ 20-21; Warren WDT at ¶ 37; Majure WDT at ¶¶ 29, 33-37, 
41-45.  
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proceeding,8 but a host of other live sports programming as well, including the Olympics, 

NASCAR, golf, tennis, and soccer. Sue Ann R. Hamilton, a long-time veteran of negotiating 

deals for multichannel video programming distributors (“MVPDs”)9 and programmers, made 

much the same point in her direct testimony submitted in the 2010-13 Cable Allocation Phase 

Proceeding.10 The Olympics typically dominate the entire television landscape for the two weeks 

that they run every other year, and at various times major championships in golf and tennis 

(including this year’s U.S. Open) have galvanized public interest in those segments of the sports 

world. In addition, the broader category of “sports programming” on cable networks such as 

ESPN includes a vast array of sports documentaries, as well as sports video highlight and talk 

shows.   

19. All of this would be broadly thought of as “sports programming” by your typical 

media executive in their work and would be what they had in mind when responding to questions 

such as those posed through the Bortz Survey. Indeed, in the context of the Bortz Survey, this 

problem is compounded by the terminology used in the survey. As a supposed proxy for 

compensable JSC content, the Bortz Survey uses the phrase “live professional and college team 

sports.” But such a phrasing could easily be interpreted by a media executive respondent as 

including all live professional sports (team or individual), on the understanding that the word 

“team” qualifies only the definition of college sports. The JSC Witnesses fail to appropriately 

                                                           
8 See Order Lifting Stay And Adopting Claimant Categories at Exhibit A (April 5, 2021). 
9 To clarify terminology that I use over the course of this Rebuttal Testimony, MVPDs are the term created by the 
Federal Communications Commission in its regulations pursuant to the Cable Television Consumer Protection And 
Competition Act of 1992, Pub. L. 102-385 (October 8, 1992). The term MVPDs encompasses both cable system 
operators (“CSOs”) as well as direct broadcast satellite providers. This proceeding is focused upon the allocation of 
royalties from CSOs, and I will on occasion use the broader term MVPD where necessary to reference the broader 
distributor marketplace.  
10 See Program Suppliers’ Written Direct Statement Regarding Allocation Methodologies, Volume II (July 1, 2022) 
at Exhibit 7 (Written Direct Testimony of Sue Ann R. Hamilton at 10-11, Docket No. 14-CRB-0010-CD (2010-13) 
(filed December 22, 2016)) (“Hamilton WDT”). 
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acknowledge this reservoir of non-JSC sports programming or explain how the CSOs responding 

to the Bortz Survey would be able to differentiate JSC sports from all of the other sports content 

carried by their systems when responding to the Bortz Survey.   

20. As to the live team sports that are discussed by the JSC Witnesses, there are 

numerous examples through their testimony that highlight the costs of particular sports deals, and 

virtually all of these are carried outside of the distant signal market. For example, Dr. Majure 

references fees for sports programming paid by Amazon as well as for NFL games on ESPN, 

CBS and NBC.11 Allan Singer and Daniel Hartman make essentially the same arguments, adding 

in the high prices paid for programming on regional sports networks as well.12  

21. Yet each of these referenced deals, the channels on which the content is carried, 

and the business models underlying those deals operate under a very different set of business 

parameters from the distant signal market. Cable operators make a series of decisions about what 

overall content mix they are going to deliver to their subscribers, and we have to look at the full 

picture of what they deliver to consumers. This includes examining what that content actually is 

and how and why they choose the specific distant signals that they carry. For example, basic 

cable networks, including those with JSC programming, provide their MVPD affiliates with 

advertising inventory each hour which factors into carriage and pricing decisions. No such option 

is available to CSOs in the distant signal market, where there is no ad insertion.  

22. Amazon is even less applicable as a marketplace. Amazon is the dominant 

ecommerce platform in the U.S. – if not globally – and leverages its programming investments as 

an important contributor to that ecosystem by providing insights on consumer behavior and 

                                                           
11 See, e.g., Majure WDT at ¶¶ 33-35, 40-46. 
12 See, e.g., Singer WDT at ¶¶ 20-25, Hartman WDT at ¶¶ 19-21.  
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ultimately driving greater activity and pricing in their overall ecommerce strategy. In its video 

streaming business, Amazon does not charge any incremental monthly subscriber fees for 

Amazon Prime customers who also use Amazon for product deliveries and ecommerce deals. 

None of these business drivers are at work in the distant signal market.  

23. The JSC Witnesses attempt to assess the value of JSC programming as a series of 

sports deals without consideration of two critical elements in the decision to carry a distant 

signal: ratings and volume. Mr. Hartman essentially argues that neither program ratings nor the 

overall volume of programming on distant signals are important contributors to the calculation of 

value that CSOs must weigh in carriage decisions.13 Yet my experience in this area, as in-house 

counsel and business advisor in numerous negotiations over the years, is very much mirrored by 

the testimony of Ms. Hamilton in the 2010-13 Cable Allocation Phase Proceeding.14 Ms. 

Hamilton, an experienced veteran of making content carriage decisions as an MVPD lawyer and 

executive, noted among her criteria for carriage of any programming the “actual and/or projected 

viewing behavior associated with the programming.”15 It defies common sense, and would be 

inconsistent with my own experience, that CSOs would not factor in historic and expected 

viewing patterns in determining what kinds of programming works across an entire portfolio of 

channels. This is not about isolated deals for content rights, but about assembling an overall 

portfolio of content and allocating value across an entire programming package. 

                                                           
13 See Hartman WDT at ¶¶ 41, 47. 
14 See, inter alia, Hamilton WDT.  
15 Id. at 5. 
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VI. The failure of the JSC Witnesses to even consider the relative volume of Program 

Supplier content versus JSC content carried by distant signals ignores a simple and 

fundamental element in determining the value of any content market. 

24. The JSC Witnesses not only failed to consider the relative volume of different 

programming categories in this proceeding but, incredibly, are actually advocating explicitly 

ignoring this marketplace reality.16 I am not an economics expert, but in all of my experience, 

the fundamental building blocks to determining the overall cost of a good or service are the price 

multiplied by the quantity available (or volume). Oftentimes as an MVPD you might be able to 

negotiate a lower price for carriage of an individual network compared to others in the market.  

For example, Comcast, with roughly 20 million cable subscribers, would expect to pay 

significantly less for any network it carried compared to an independent CSO with 100,000 

subscribers. But Comcast’s overall cost of carrying that same service would be enormously 

greater, as it was delivering that service to 200 times more customers. This is simply price times 

quantity.  

25. In the distant signal market, we have a compulsory license that determines the fee 

structure for CSOs, as well as for the producers of the content airing on distant signals. For each 

CSO and then for the industry as a whole, the system creates an integrated pool of fees that are 

then allocated to the designated programming categories by the Judges in proceedings such as 

this one. In my opinion, it would be entirely logical for the Judges to weigh the total volume of 

the content that is carried on these signals. Some programming on some channels may cost more 

than others when viewed separately. Yet the JSC Witnesses would have the Judges entirely 

                                                           
16 See, e.g., Majure WDT at ¶ 16 (“[T]he volume of content and the number of people watching a piece of content 
are poor indicators of the content’s value to a CSO – thus, these measures should not drive value in the hypothetical 
market either”); see also ¶¶ 25-39.  
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dismiss consideration of the overall compliment of programming airing on distant signals. 

Instead, they would have the Judges pull apart individual content elements that in other contexts 

might cost more money but whose quantity is minimal in this market. I cannot imagine providing 

an accurate picture of how CSOs value programming by somehow ignoring the result of the 

actual decisions they make as to what content to carry, which is of course reflected in looking at 

the entirety of the content of programming that is delivered to their customers.  

26. Dr. Jeffrey Gray has conducted an extensive examination in this proceeding to 

identify the relative volume contributions of different categories of programming to the overall 

distant signal content market. His analysis looks at several different metrics for relative 

programming volumes among the designated categories here, but by each measurement Program 

Suppliers programming is substantially larger than JSC’s share of distant signal programming. 

27. In terms of the share of total minutes of content aired to distant signal homes, Dr. 

Gray found that during 2014-2017, Program Supplier content averaged 48.57% of the total 

unweighted volume. By comparison, JSC content only averaged 0.46% of the overall 

unweighted programming volume.17 Once having determined the volume of programming at 

issue, Gray proceeded to study how many distant signal subscribers are actually reached via this 

distribution. This is another key metric because, as Gray points out, the market includes the 

extremes of the 42 million digital signal subscribers who received WGNA’s programming in 

2014 in the same year that an Alabama station delivered a program to only three distant signal 

subscribers.18    

                                                           
17 See Program Suppliers’ Amended and Corrected Written Direct Statement Regarding Allocation Methodologies 
(September 2, 2022) at Exhibit A (Amended and Corrected Written Direct Testimony of Jeffrey S. Gray, Ph.D.) at 
21 (“Gray WDT”). 
18 Id. 



 

Rebuttal Testimony Of Howard B. Homonoff  | 14  
 

28. Dr. Gray further points out that as WGNA, the most widely distributed distant 

signal in 2014, converted to become a cable network and shifted away from carrying sports 

programming, the share of JSC content among WGNA’s compensable programming went from 

32.57% in 2014 to 0% in 2015.19 This was a key contributor to the significant drop in overall 

JSC content volume in overall compensable programming from 2014 to 2015.  

29. JSC programming was not only dropping in its share of all compensable 

programming after 2014, but even in its share of overall sports programming. Dr. Gray points out 

that JSC’s share of sports programming volume dropped almost 30% between 2014 and 2015, 

and that by 2017 almost 40% of weighted sports programming was non-JSC programming.20   

30. Dr. Gray doesn’t stop here. Instead, he weights the total amount of programming 

with the total amount of subscribers receiving it, and with the relative royalty fees attached to 

individual signals.21 In Dr. Gray’s volume analysis, where volume is weighted by royalty fees 

generated, the JSC content reaps the benefits of what the JSC Witnesses point out as its 

individually higher content costs. But because there is simply so little of this content among the 

minutes of programming carried on distant signals, JSC content only amounts to 3.79% of 

weighted programming minutes compared to the 37.11% of weighted programming minutes 

comprised of Program Suppliers content.22 Therefore, even in a weighted scenario, giving the 

benefit of the doubt to individual content costs, JSC content still accounts for roughly one-tenth 

as much programming on distant signals as Program Suppliers content.23  

                                                           
19 Id. at 34. 
20 Id. at 35. 
21 Id. at 25. 
22 Id. at 25, Table 7, Panel B. 
23 Id. at 21. 
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31. Dr. Gray’s analysis ultimately helps us understand what distant signal 

programming CSOs chose to carry to their subscribers. His work overwhelmingly – particularly 

with respect to everything outside of non-commercial television – demonstrates the significant 

degree to which Program Suppliers content dominates CSO content choices in the distant signal 

market.  

VII. The JSC Witnesses fail to acknowledge that enduring value of Program Supplier 

content to both programming distributors and consumers is only reinforced by its growing 

presence among newer distant signal networks as well as emerging streaming platforms. 

32. JSC Witnesses almost uniformly denigrate the value of Program Supplier content 

by labeling it with terms such as “reruns of old movies or sitcoms,”24 a categorization that 

ignores the actual choices made by MVPDs to select a panoply of services dominated by 

Program Suppliers programming. Dr. Majure claims that cable subscribers do not choose to 

subscribe to cable for individual entertainment programs.25 Whether or not this is true – and 

decades of ground-breaking cable entertainment programs such as Seinfeld, The Big Bang 

Theory, This is Us, and Game of Thrones among many others might suggest otherwise – it 

completely ignores how and why MVPDs put together an entire lineup of programming and a 

subset of programming carried among distant signals.  

33. MVPDs, in my experience, and clearly in the experience of Ms. Hamilton as 

well,26 are looking to serve not an individual with a specific program, but rather to populate their 

service packages with a broad array of programming that offers something of interest to every 

                                                           
24 See Hartman WDT at ¶ 29. 
25 Majure WDT at ¶ 26.  
26 See, e.g., Hamilton WDT at 4. 
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potential member of household. This includes lovers of dramas and comedies, reality 

programing, documentaries, children’s programming, sports, news and public affairs. Why 

would MVPDs choose programming that was not of additional value to attracting and retaining 

subscribers? Their overall content choices tell us what we need to know about what they think 

their subscribers will want to watch, which is ultimately the reason they will sign up for service 

and keep it. 

34. Mr. Hartman says that Program Suppliers programming is of lesser value because 

it is on multiple platforms, including streaming services.27 This is somewhat ironic, since the 

JSC Witnesses seek to justify a disproportionate value for JSC programming based upon 

examples of team sports content that runs outside of the distant signal market, and yet use the 

appearance of Program Suppliers’ content on streaming services as evidence of a lack of value. 

The enduring value of Program Suppliers’ content in the marketplace is actually reinforced by its 

dominant presence in the streaming marketplace. Whether on subscription services such as 

Netflix or Disney+, or entirely ad-supported platforms such as Tubi and Pluto TV, it is Program 

Suppliers’ content is that preferred by the content distributors. Thus, Program Suppliers content 

has retained its value in one of most dynamic segments of the video content marketplace. 

Streaming customers – and in 2014-2017 especially, these were many of the same viewers that 

subscribed to multichannel video – continued to seek out entertainment programming. At the 

same time, CSOs chose Program Suppliers content as the dominant presence among commercial 

distant signal programs. Why would they have chosen to do so if not due to its value to their 

subscribers?  

                                                           
27 Hartman WDT at ¶ 23. 
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35. The JSC Witnesses have almost entirely ignored the explosive rise of the 

“diginet” or “multicast” broadcast marketplace, an area I, among others who follow the video 

marketplace, have written about extensively.28 Beginning in the early 2000s, and with a notable 

uptick in 2014, broadcast stations launched a series of new nationally distributed programming 

services carried to distant signal subscribers as adjuncts to the original broadcast network signals. 

And the wellspring of much of this newly launched diginet programming on distant signals is 

Program Suppliers content.  

36. Based on my review of Cable Data Corporation (“CDC”) data, I identified at least 

24 different diginets carried on distant signals between 2014 and 2017 that are almost entirely 

based on Program Suppliers content. And among those 24 national services, 10 were launched 

between 2014 and 2017 alone. These are not the products of struggling start-up businesses, but 

rather new programming initiatives from some of the largest, most well-established media 

companies in the U.S. This includes Cozi TV from NBCUniversal, which airs classic television 

series from the 1960s to the 2000s; Bounce TV, an African-American focused network which 

features a mix of original TV series, motion pictures and off-network library product and is now 

owned by E.W. Scripps; Justice Network (since renamed True Crime) which focuses on true 

crime, investigation and forensic science documentaries and is owned by Tegna (formerly 

Gannett); and Charge!, owned by Sinclair Broadcasting, which is centered around action and 

adventure-based programming from the MGM film and TV library. A full list of these 24 

                                                           
28 See, e.g., Howard Homonoff, Antennas Re-Emerge as Legit Player in TV Business, 
https://www.forbes.com/sites/howardhomonoff/2022/08/31/antennas-re-emerge-as-legit-player-in-tv-
business/?sh=7838c1b0f6aa (last visited November 2, 2022); Brad Adgate, TV Stations are Launching Multicast 
Networks as an Opportunity to Reach Cord-Cutters, https://www.forbes.com/sites/bradadgate/2021/06/10/tv-
stations-are-launching-multicast-networks-as-an-opportunity-to-reach-cord-cutters/?sh=1391cc8a7136 (last visited 
November 2, 2022).  
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national services, including programming descriptions and their sources, is included in Appendix 

B to this Rebuttal Testimony.29  

37. Particularly in the post-2014 time period, when WGNA converted to a cable 

network and turned away from live sports programming, more and more distant signal choices 

included Program Suppliers programming, and CSOs were only too happy to add those to their 

service offerings. It defies logic to think that CSOs would consciously add these new services, 

ones that they were no under no obligation to carry, unless they saw a rationale to do so in terms 

of the hoped for and/or expected positive impact on subscriber attraction and retention.  

38. I would also take issue with the view expressed by Mr. Hartman, among other 

JSC Witnesses, that Program Suppliers programming would not be valuable because of its 

presence on streaming. Mr. Hartman points to the “fierce” MVPD competition in the 2000s to 

support his claim that only exclusive programming would be valuable for a CSO. In fact, when 

satellite services launched in the mid-1990s, those new services went to Congress to gain the 

right to access the very same programming already available on cable – from HBO to CNN to 

MTV to many others.30 Those services formed the overwhelming percentage of programming on 

the new satellite platforms. For the CSOs who selected new and existing diginets with Program 

Supplier-dominated programming lineups, those decisions may well reflect their need at the time 

to strengthen their ability to retain subscribers that otherwise might seek out more entertainment 

programming on new streaming services. If you were already a cable subscriber and your CSO 

                                                           
29 See Appendix B. 
30 See Cable Television Consumer Protection And Competition Act of 1992, Pub. L. 102-385 (October 8, 1992).  I 
was Counsel to the House Subcommittee on Telecommunications and Finance, where this legislation originated, 
during much of the time period during the consideration of this legislation and subsequently helped implement many 
of its provisions as in-house counsel at Continental Cablevision. 
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provided even more entertainment options than before, that might well disincentivize your desire 

to seek programming options elsewhere.  

VIII. Conclusion 

39. I reached several conclusions here in my Rebuttal Testimony related in particular 

to the testimony from the JSC Witnesses. The specific problems that I noted with their testimony 

included: (1) The JSC Witnesses inadequately acknowledge the distinctions between nonnetwork 

programming compensable under Section 111, on the one hand, and programming distributed by 

broadcast networks, cable networks, and other platforms, on the other hand; (2) The JSC 

Witnesses consistently and inappropriately entirely mistake the value of live sports programming 

on broadcast and cable networks (i.e., outside of the distant signal market) for the market for 

nonnetwork programming compensable under Section 111; (3) The JSC Witnesses fail to 

consider the relative volume of Program Suppliers content versus JSC content carried by distant 

signals; and (4) The JSC Witnesses fail to acknowledge the enduring value of Program Suppliers 

content to both programming distributors and consumers that is reflected particularly in its 

expanding carriage in the distant signal as well as streaming markets.   
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Appendix B 

 

Diginet 

 

Launch Year 

 

Carried 
Distantly  

2014-2017? 

 

Description of 
Programming Content 

 

Source(s) 

Antenna TV 2011 Y Primarily classic 
sitcoms 

Antenna TV, https://antennatv.tv/about-us/ (last visited Oct. 25, 2022). 

Susan King, Vintage TV Fans Can Catch Their Favorites on Several 
Networks, Los Angeles Times (Jun. 28, 2014), 
https://www.latimes.com/entertainment/classichollywood/la-et-st-
vintage-tv-fans-can-catch-their-favorites-on-several-networks-20140626-
story.html (last visited Oct. 25, 2022).  

Bounce TV 2011 Y Classic sitcoms and 
original content geared 
towards the African-
American market 

Bounce TV, Bounce TV Posts Strongest Year in its History, Remains the 
Fastest-Growing African-American Network on Television, 
PRNewswire.com (Jan. 5, 2016), https://www.prnewswire.com/news-
releases/bounce-tv-posts-strongest-year-in-its-history-remains-the-fastest-
growing-african-american-network-on-television-300199777.html (last 
visited Oct. 25, 2022). 

Tim Molloy, Black-Oriented Bounce TV Begins, Betting on Classic Movies, 
The Wrap (Sept. 25, 2011), https://www.thewrap.com/bounce-begins-
network-looks-quality-movies-search-african-american-audiences-31274/ 
(last visited Oct. 25, 2022). 

Buzzr 2015 Y Classic game shows Wayne Friedman, Buzzr TV Joins TV Diginet Race, Media Daily News (Jan. 
20, 2015), 
https://www.mediapost.com/publications/article/242104/buzzr-tv-joins-
tv-diginet-race.html) (last visited Oct. 25, 2022).  
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Diginet 

 

Launch Year 

 

Carried 
Distantly  

2014-2017? 

 

Description of 
Programming Content 

 

Source(s) 

Charge! 2017 Y Action and adventure 
programming 

Luke Bouma, Three New Over-the-Air TV Networks Recently Launched, 
Cord Cutters News (Mar. 3, 2017), 
https://www.cordcuttersnews.com/three-new-air-tv-networks-recently-
launched/ (last visited Oct. 25, 2022).  

Charge TV, https://watchcharge.com/about-us/ (last visited Oct. 25, 2022).  

Comet 2015 Y Science-fiction 
programming 

Comet, https://comettv.com/about-us/ (last visited Oct. 25, 2022). 

Michael Balderston, Sinclair, MGM Team on Sci-Fi Multi-Channel Network, 
TVTechnology.com (Jun. 29, 2015),  
https://www.tvtechnology.com/news/sinclair-mgm-team-on-scifi-
multichannel-network (last visited Oct. 25, 2022).  

FamilyNet 1988 (later 
known as 

The Cowboy 
Channel 

(launched 
July 1, 
2017)) 

Y Family friendly sitcoms 
and children’s 
programming 

FamilyNet, http://rfdtvtoolkit.com/familynet/about/ (last visited Oct. 27, 
2022). 

RFD TV, Introducing The Cowboy Channel – Launching July 1, 2017, 
RFDTV.com (Jun. 22, 2017), https://www.rfdtv.com/introducing-the-
cowboy-channel-launching-july-1-2017 (last visited Oct. 27, 2022). 

Cozi TV 2012 Y Classic television 
shows, classic films, 
and original 
programming 

Kevin Downey, NBC Stations Kick Off Cozi TV, TV News Check (Dec. 20, 
2012), https://tvnewscheck.com/uncategorized/article/nbc-stations-kick-
off-cozi-tv/ (last visited Oct. 27, 2022). 

Harry A. Jessell, It’s Official: NBC Stations Getting Cozi, TV News Check 
(Oct. 24, 2012), https://tvnewscheck.com/uncategorized/article/its-
official-nbc-stations-getting-cozi/ (last visited Oct. 27, 2022).  
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Diginet 

 

Launch Year 

 

Carried 
Distantly  

2014-2017? 

 

Description of 
Programming Content 

 

Source(s) 

Decades 2015 Y Classic televisions 
shows from the 1950s 
through the 1990s 

Decades, https://www.decades.com/about/ (last visited Oct. 25, 2022). 

 

 

Escape 2014 (later 
known as 
Court TV 
Mystery 

(2019), then 
Ion Mystery 

(2022)) 

Y Thrillers, crime, and 
mystery movies geared 
towards a female 
audience 

TV News Check Staff, Grit, Escape Diginets to Launch Aug. 18, TV News 
Check (Aug. 11, 2014), 
https://tvnewscheck.com/uncategorized/article/grit-escape-diginets-to-
launch-aug-18/ (last visited Oct. 27, 2022).. 

Jon Lafayette, Katz Rebranding Escape Net as Court TV Mystery, Next TV 
(Sept. 18, 2019), https://www.nexttv.com/news/katz-rebranding-escape-
net-as-court-tv-mystery (last visited Oct. 27, 2022).. 

Jon Lafayette, Scripps’ Court TV Mystery Rebranded as Ion Mystery, Next 
TV (Feb. 24, 2022), https://www.nexttv.com/news/scripps-court-tv-
mystery-rebranded-as-ion-mystery (last visited Oct. 27, 2022).. 

GetTV 2014 Y Classic Hollywood 
movies 

Kevin Downey, Sony’s Get TV Jumps Into Multicasting Fray, TV News Check 
(Feb. 3, 2014), https://tvnewscheck.com/uncategorized/article/sonys-
gettv-jumps-into-multicasting-fray/ (last visited Oct. 27, 2022). 

 

Grit 2014 Y Classic westerns, war, 
and action movies 

The Deadline Team, New Grit and Escape Networks Set for August 18 
Launch, Deadline (Aug. 11, 2014), https://deadline.com/2014/08/new-grit-
and-escape-networks-set-for-august-18-launch-817315/ (last visited Oct. 
27, 2022). 
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Diginet 

 

Launch Year 

 

Carried 
Distantly  

2014-2017? 

 

Description of 
Programming Content 

 

Source(s) 

Heartland 2013 (The 
Nashville 
Network 
through 

2012) 

Y Country music 
programming featuring 
bluegrass, Americana, 
and Texas country 

Staff, The Nashville Network Now The Heartland Network, TV News Check 
(Oct. 18, 2013), https://tvnewscheck.com/uncategorized/article/the-
nashville-network-now-the-heartland-network/ (last visited Oct. 31, 2022).  

 

Heroes & Icons 2014 Y Featuring police 
procedurals and police-
centric dramas 

Robert Channick, Weigel Broadcasting Launches Cop Show Digital TV 
Network, Chicago Tribune (Sept. 29, 2014), 
https://www.chicagotribune.com/business/chi-weigel-digital-tv-network-
20140929-story.html (last visited Oct. 25, 2022).  

 

ION Plus 2007 Y Lifestyle, health, and 
wellness programming 

Mike Reynolds, ION Media Plugs IN New Comcast Accord, Next TV (Jan. 14, 
2008), https://www.nexttv.com/news/ion-media-plugs-new-comcast-
accord-330833 (last visited Oct. 25, 2022). 

ION Media Networks, Inc., ION Television is “Your Home for the Holidays” 
With Four All-New Movie Premieres, Globe Newswire (Sept. 14, 2020), 
https://www.globenewswire.com/en/news-
release/2020/09/14/2092921/0/en/ION-Television-is-Your-Home-for-the-
Holidays-With-Four-All-New-Movie-Premieres.html (last visited Oct. 25, 
2022). 

Laff TV 2015 Y Broadcast sitcoms of 
the 1980s, 1990s, and 
2000s 

Jon Lafayette, Exclusive: Comedy Multicast Net Launching on ABC, Scripps, 
Next TV (Jan. 18, 2015), https://www.nexttv.com/news/exclusive-comedy-
multicast-net-launching-abc-scripps-137199 (last visited Oct. 25, 2022).  

Live Well Network 2009 Y Lifestyle, health, and 
wellness programming 

ABC7, Live Well HD Network Debuts, ABC7 Chicago (Apr. 26, 2009), 
https://abc7chicago.com/archive/6779492/ (last visited Oct. 25, 2022).  
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Diginet 

 

Launch Year 

 

Carried 
Distantly  

2014-2017? 

 

Description of 
Programming Content 

 

Source(s) 

Me TV 2010 Y Broad variety of classic 
television shows 
primarily drawn from 
the CBS Media 
Ventures television 
library 

Elizabeth Guider, Classic TV Diginets Make the Old New Again, TV News 
Check (Jun. 28, 2014), 
https://tvnewscheck.com/uncategorized/article/classic-tv-diginets-make-
the-old-new-again/ (last visited Oct. 25, 2022). 

 

Movies! 2013 Y Classic films Elizabeth Guider, Classic TV Diginets Make the Old New Again, TV News 
Check (Jun. 28, 2014), 
https://tvnewscheck.com/uncategorized/article/classic-tv-diginets-make-
the-old-new-again/ (last visited Oct. 25, 2022). 

My Network TV 2006 Y Programming service 
featuring acquired 
programs originally 
aired on broadcast 
television and first-run 
syndicated 
programming 

John M. Higgins & John Eggerton, News Corp. Unveils My Network TV, Next 
TV (Feb. 22, 2006), https://www.nexttv.com/news/news-corp-unveils-my-
network-tv-78935 (last visited Oct. 25, 2022). 

Qubo 2006 Y Educational 
programming geared 
towards children ages 
4 to 8 

Andrew Hampp, NBC Debuts Kids Programming Brand Qubo, Ad Age (Aug. 
24, 2006), https://adage.com/article/media/nbc-debuts-kids-
programming-brand-qubo/111473 (last visited Oct. 25, 2022).  
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Diginet Launch Year 

Carried 
Distantly 

2014-2017? 
Description of 

Programming Content Source(s) 

Retro TV 2005 Y Classic television 
programming 

Adam Buckman, Diginets Keep Growing, Despite Auction Cloud, TV News 
Check (Jul. 26, 2016), 
https://tvnewscheck.com/uncategorized/article/diginets-keep-growing-
despite-auction-cloud/ (last visited Oct. 27, 2022). 

Get After It Media, https://www.getafteritmedia.com/about (last visited 
Oct. 27, 2022). 

This TV 2008 Y An emphasis on films 
and classic television 
series and children’s 
programming 

Michael Malone, Weigel, MGM Hope ‘This’ Thing’s a Hit, NextTV (Oct. 24, 
2008), https://www.nexttv.com/news/weigel-mgm-hope-things-hit-85323 
(last visited Oct. 27, 2022). 

Michael Malone, Tribune Replaces Weigel as Partner on This TV, NextTV 
(May 13, 2013), https://www.nexttv.com/news/tribune-replaces-weigel-
partner-tv-44044 (last visited Oct. 27, 2022). 

True Crime 2014 (as  
Justice 

Network) 

Y True crime series and 
other programming 
revolving around crime 
and criminal law  

True Crime Network, https://www.truecrimenetworktv.com/about (last 
visited Oct. 27, 2022). 

Cynthia Littleton, TV Biz Vets Team to Launch Digital Justice Network with 
Gannett, Variety.com (Nov. 12, 2014), 
https://variety.com/2014/tv/news/tv-biz-vets-team-to-launch-digital-
justice-network-with-gannett-1201352841/ (last visited Oct. 27, 2022). 

Zuus Media 2012 Y Music videos Crunchbase, https://www.crunchbase.com/organization/zuus-media (last 
visited Oct. 27, 2022). 
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I. Introduction 

I have been asked by the Motion Picture Association, Inc. (“MPA”) and MPA-

represented Program Suppliers to address the appropriateness of certain methodologies espoused 

by experts retained by the Joint Sports Claimants (“JSC”) and the Commercial Television 

Claimants (“CTV”). These methodologies were proposed to allocate the 2014-2017 cable royalty 

funds collected by the U.S. Copyright Office of the Library of Congress. More specifically, I was 

asked to address: 1) the direct testimony of James M. Trautman and Dr. Nancy A. Mathiowetz as 

it pertains to survey methods of the Bortz Survey and its economic appropriateness;1 and 2) the 

direct testimony of Robert A. Papper as it pertains to his reliance on the 2014, 2015, 2016, and 

2017 Radio Television Digital News Association/Hofstra University Annual Surveys (“RTDNA 

Surveys”).2 

II.  Qualifications 

I am a Managing Director at Berkeley Research Group (“BRG”), as well as leader of its 

Intellectual Property practice and co-leader of its Economics and Damages community.3 BRG is 

a leading global strategic advisory and expert consulting firm that provides independent advice, 

data analytics, valuation, authoritative studies, expert testimony, investigations, transaction 

advisory, restructuring services, and regulatory and dispute consulting to Fortune 500 

corporations, financial institutions, government agencies, major law firms, and regulatory bodies 

around the world.4 

I have served as a consultant to a wide variety of clients on matters involving economic, 

financial, survey and statistical analysis, and modeling. This had been done for the purpose of 

interpreting and projecting data and evaluating the impact of business decisions, transactions, 

and economic events. I have also served as an expert witness or consultant in a wide range of 

litigation matters, including patent, copyright, trademark infringement, trade secret 

 
1 See Cable Operator Valuation of Distant Signal Non-Network Programming: 2014-17, Bortz Media & Sports 
Group, Inc., July 1, 2022, and corrected September 26, 2022, pp. 1-2 (“Bortz Survey”). 
2 See Written Direct Statement of the Joint Sports Claimants, dated July 1, 2022, and corrected September 26, 2022 
(“JSC WDT”); Written Direct Testimony of Robert A. Papper, dated June 30, 2022 (“Papper WDT”). 
3 See Exhibit 1 for my curriculum vitae. See also Exhibit 2 for my testimony experience. 
4 See https://www.thinkbrg.com/about/ 
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misappropriation, and false advertising litigation. While the issues have varied from case to case, 

most included an analysis and evaluation of company-specific as well as industry-wide data for 

the purpose of determining the impact of allegedly wrongful actions and events on one or more 

companies.  

I specialize in the application of survey research to the valuation of various forms of 

intellectual property, as well as the perceptions and understanding consumers have of various 

forms of intellectual property. My experience includes serving as an expert witness or consulting 

with clients on survey research and survey methodological issues, including designing and 

conducting surveys for clients, evaluating the survey work done by others, and researching and 

recommending best practices. 

Prior to entering economic and survey research consulting, I was a senior research 

associate at the Ohio State University Center for Survey Research. In that role, I designed 

numerous telephone, internet, and mail surveys for various clients. My responsibilities included 

everything from sample and questionnaire design to data collection methods and statistical 

analyses of survey data. 

I also have written and presented papers and presentations dealing with various survey 

research topics and survey methodological issues. These presentations have included meetings of 

the American Statistical Association, the American Association of Public Opinion Research 

(“AAPOR”), the Midwest Association of Public Opinion Research, and the New York and 

Chicago Bar Associations, among others. Some of these papers were published in the American 

Statistical Association’s Proceedings of the Section on Survey Research Methods, Proceedings 

of the Section on Government Statistics and Section on Social Statistics, Public Opinion 

Quarterly, and various other publications. 

In addition, I have served on the Sage Publications’ Editorial Board as an advisory board 

member for the compilation of the Encyclopedia of Survey Research Methods. I have acted as a 

referee in the review of a number of articles for publication in survey research journals. I also 

have served on various AAPOR-based task force committees convened to address, discuss, and 

put forth recommendations on various survey-related issues and on the Intellectual Property 
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Owners Association’s Damages and Injunctions Committee. I also have published a chapter in 

the Litigation Services Handbook on Survey Research in Litigation. 

I received Ph.D. and Master’s degrees in Economics from the Ohio State University. I 

received Bachelor of Arts degrees in Philosophy and Psychology from Cornell University and in 

Economics with a Math Minor from the University of Illinois-Chicago. I am a member of 

various professional organizations including the American Economic Association, the 

Intellectual Property Owners’ Association, the Licensing Executives Society, and the American 

Association for Public Opinion Research, among others. 

III.  Summary of Opinions 

Based on my review of the Bortz Survey and Mr. Papper’s witness statement and the 

RTDNA Surveys in which he relied, I find that both the Bortz Survey and Mr. Papper’s reliance 

on past unrelated surveys are flawed and unreliable for, at least, the following reasons: 

�x The Bortz Survey’s determination of how a CSO would allocate its budget failed to 

account for the relative market value of the different types of retransmitted distant signal 

programming that is at issue, for at least the following reasons: 

o The Bortz Survey failed to recognize that CSOs do not purchase the individual 

programming categories adopted for this proceeding. Respondents to the survey 

are unaware of the prices charged in the marketplace for the programming 

categories carried in these retransmitted distant signals when such programming is 

reorganized and presented to them in the manner adopted for this proceeding. 

Therefore, the Bortz Survey ignores supply side factors, demand side factors, and 

market structure issues that would be unique to the marketplace for the adopted 

categories of programming.  

o It is inappropriate to equate the relative willingness to pay measures derived from 

the Bortz Survey to relative market values. The Bortz Survey attempted to 

measure willingness to pay. However, willingness to pay is not the same as a 

market price or market value. Willingness to pay only equals market value under 

a restrictive and unlikely set of assumptions, and there is no evidence to suggest 

that these assumptions would hold in this case.  
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o The Bortz Survey failed to account properly for the concepts of “real willingness 

to pay” versus “hypothetical willingness to pay.” By not accounting properly for 

this hypothetical bias, the Bortz Survey likely measured willingness to pay in the 

form of budget percentages inaccurately.  

o The Bortz Survey unnecessarily conflates cost with relative value by asking 

respondents to rank the most expensive program categories immediately before 

asking them to provide their relative value allocation. This likely biased the 

respondents to consider the relative cost of acquiring the programs and not the 

relative value, which is the only measure relevant to this proceeding. 

o The Bortz Survey failed to mirror consumers’ buying experiences. The Bortz 

Survey asked respondents to consider products defined as types of programming 

that purportedly fall into the programming categories adopted for this proceeding, 

which is not something they do in the regular course of business. The survey 

forced respondents to contemplate how they would disaggregate content on 

distant signals and re-aggregate them into the categories proposed by the Bortz 

Survey.  

�ƒ The survey also failed to clearly define the categories of programming or 

(with limited exception) to provide examples of the types of programming 

that were included in each category. Therefore, each CSO responding to 

the Bortz Survey likely had varying definitions of the types of 

programming that they applied to their survey answers. 

�ƒ The constant sum scaling approach implemented in the Bortz Survey 

failed to account for the complex decision-making process required by 

cable system operators when purchasing program content. 

�ƒ The Bortz Survey failed to measure cable subscriber preferences. 

Subscriber preferences provide a reasonable measure of the relative 

market value of the retransmitted programs and should be considered 

when attempting to determine the relative market value of the 

retransmitted programming at issue in this proceeding. 
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o The program categories used in the survey fail to align with the general cable 

industry classification of program genres. This makes it difficult for a survey 

respondent to consider what they would budget and spend for a category or genre 

that is defined differently than it is in their normal course of business. Therefore, 

it is inappropriate to assume the answers given in the survey well represent arms-

length transactions in an unregulated marketplace. 

o The Bortz Survey required every respondent to answer the four questions that 

they were asked in the survey and did not allow the respondent not to have an 

opinion or allow the respondent to identify that they did not know the answer to 

the questions presented to them. This improperly forced every respondent to 

provide an answer to every question in the survey. 

o With the conversion of WGNA to a cable system, the share of compensable 

minutes for JSC and CTV content significantly changed, but the respondents' 

allocation in the Bortz Survey failed accurately to account for this change. 

o Although the Bortz Survey may have been relatively consistent with the 

regression results in the past, the 2015 through 2017 survey results are 

inconsistent with the regression results presented in this proceeding. 

o Given the complexity of the questions asked to survey respondents in the Bortz 

Survey, respondents were unable to provide accurate responses in the survey.  

o Mr. Trautman improperly imputed relative value for compensable programming 

that was not carried by the CSO. 

�x Mr. Papper failed to provide the information necessary to evaluate his target population, 

sample design, the data he collected (and did not collect) from the RTDNA Surveys, the 

quality of that data, or the accuracy of the data collection and recording of that data. This 

does not follow well-accepted guidelines followed by survey researchers. Therefore, I am 

unable to evaluate the probative value of the RTDNA Surveys he conducted or the results 

he has relied upon for his conclusions. 

Because of the serious flaws with the Bortz Survey from a survey research and economic 

perspective, the survey failed to provide a reliable or accurate method of determining the relative 

market value of the distant signal compensable programming. Also, because Mr. Papper failed to 
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produce information relevant to his surveys, and that he relied on for his opinions, he does not 

have a reliable basis to conclude “that the value of commercial television programming to MSOs 

during the years 2014 – 2017 was higher than it was during the years 2010 – 2013.” 

IV.  Background 

A. Section 111 of the Copyright Act 

1. Summary of Section 111 

Section 111 of the Copyright Act governs the out-of-market retransmissions of broadcast 

signals by cable system operators (“CSOs”).5 Under Section 111, a CSO may transmit, free of 

liability for copyright infringement, broadcast signals outside the broadcast station’s local service 

area.6 To be eligible for the Section 111 statutory license, CSOs must complete semi-annual 

Statements of Account (“SOAs”) and pay royalties based on a formula prescribed by the statute.7 

Section 111 royalties are intended to compensate copyright owners of the non-network 

programming on the broadcast signals retransmitted out of market by CSOs.8 

2. Compulsory License Royalties under Section 111 

The intention of Section 111 is to “compensate program owners for [the] increased 

exposure of their works outside (i.e., distant to) the area to which the program was originally 

licensed.”9 Because Congress decided “that it would be impractical and unduly burdensome to 

require every cable system to negotiate with every copyright owner whose work was 

retransmitted by a cable system,”10 Congress imposed regulations on the retransmissions 

marketplace instituting the compulsory license framework set forth in Section 111. That 

regulatory framework is meant to simplify the compensation of program owners by avoiding 

transactions costs being incurred by the relevant parties every time a station is retransmitted out 

 
5 See 17 U.S. Code § 111 – “Limitations on exclusive rights: Secondary transmissions of broadcast programming by 
cable.” The clauses listed in the below paragraphs are an overview of Section 111 and should not be interpreted as a 
complete representation of the law. 
6 See 17 U.S. Code § 111. 
7 See 17 U.S. Code § 111(d). 
8 See 84 Fed. Reg. 3552, 3554 (February 12, 2019). 
9 See Direct Testimony of Marsha E. Kessler, 2004-2005 Copyright Royalty Distribution Proceeding, Corrected 
September 28, 2009, p. 8. 
10 See Pallante, Maria A (2011). Satellite Television Extension and Localism Act: A Report of the Register of 
Copyrights. United States Copyright Office, p.1.  
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of market by a CSO.11 However, the tradeoff for the avoidance of numerous individual 

transaction costs is the regulated market in which there are no arms-length transactions from 

which to derive the value of a particular distant signal or the relative value of particular programs 

that are part of the retransmitted signal.12 

The base for the Section 111 royalties is determined by the gross receipts of CSOs and 

the number of stations carried, which are calculated by the cable systems every six months in 

their SOAs and submitted to the Copyright Office.13 Gross receipts are amounts received by the 

cable systems from subscribers “for the basic service of providing secondary transmissions of 

primary broadcast transmitters.”14 

For the purpose of calculating royalty obligations, the CSOs are classified into three 

categories – Forms 1, 2, and 3 – based on the systems’ gross receipts.15 Form 1 systems 

(typically, small systems) pay a flat royalty fee and did so during 2014-17.16 Form 2 systems 

(mid-size systems) pay a percentage of their gross receipts and did so during 2014-17.17 Form 3 

systems, the large systems, and the category of systems focused on by Mr. Trautman in the Bortz 

Survey, pay royalties based on a combination of graduated percentages of their gross receipts 

and the total value of their distant signal equivalent units (“DSE”).18 A DSE is “the value 

assigned to the secondary transmission of any non-network television programming carried by a 

cable system in whole or in part beyond the local service area of the primary transmitter of such 

programming.”19 

 
11 See Amended and Corrected Written Direct Testimony of Jeffrey S. Gray, Ph.D., September 2, 2022, pp. 5-6 
(“Amended Gray WDT”). 
12 In order for program owners to be eligible for compensation, the retransmission of the distant signal bearing its 
non-network content must be simultaneously retransmitted by the CSO at the same time that the broadcast is aired in 
the local market. Further, CSOs may not alter the content of the retransmitted signal. See Statement of Account: SA3 
(Long Form), General Instructions for SA3 (Long Form), pp. ii-iii. 
13 See 17 U.S. Code § 111(d). There are exceptions when the full amount of gross receipts is not used as a royalty 
base. See, e.g., 17 U.S. Code § 111(d) (1) (E). Gross receipts received by satellite carriers are not included in the 
calculation of the royalty base for Section 111 royalties. See 17 U.S. Code § 119. 
14 See 17 U.S. Code § 111(d); see also 37 C.F.R. § 201.17(b)(1).  
15 See 17 U.S. Code § 111(d). 
16 See 17 U.S. Code § 111(d)(1)(E). 
17 See 17 U.S. Code § 111(d)(1)(F). 
18 See 17 U.S. Code § 111(d)(1)(B). 
19 See 17 U.S. Code § 111(f) (5) (A) (i).  
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Each distantly retransmitted independent station carries a DSE value of one, while each 

distantly retransmitted network station or noncommercial educational station receives a DSE 

value of one-quarter.20 DSEs with a fractional value use the fractional value in the computation 

of the royalty rate.21 The base royalty obligation of a CSO is determined by the total DSE value 

of the stations carried by the CSO and the applicable percentage of gross receipts. For example, 

if a CSO retransmits five independent stations and four educational stations out of market (six 

DSEs), its royalty obligation would be calculated as follows:22 

�x 1.064% of gross receipts multiplied by 1 (representing the first DSE). 

�x 0.701% of gross receipts multiplied by 3 (representing the second, third, and fourth 

DSEs). 

�x 0.330% of gross receipts multiplied by 2 (representing the fifth and sixth distant 

signal equivalent and each DSE thereafter (1 + (0.25 x 4))). 

The structure of these compulsory royalties requires each Form 3 CSO to pay a minimum royalty 

fee equivalent to one DSE regardless of whether the CSO retransmits any distant signals. There 

are two additional categories of royalty fees – the 3.75% fee and the syndicated exclusivity 

(“Syndex”) surcharge – which I understand resulted from changes to rules promulgated by the 

Federal Communications Commission.23 

 
20 See 17 U.S. Code § 111(f) (5) (A) (ii). Primary transmissions include primary streams and multicast streams, but 
not simulcast streams. 
21 See 17 U.S. Code § 111(d) (1) (C) (i).  
22 See 17 U.S. Code § 111(d) (1) (B) (ii)-(iv).  
23 The 3.75% royalty rate and the Syndex surcharge are fees that were created “to compensate for the elimination of 
the distant signal carriage rules…” in 1982. The 3.75% fee is charged to cable systems for each distant signal that a 
cable system transmits. This fee is applied to the gross receipts received by a cable system and are identified by the 
Copyright Office as the “3.75% Fund,” which is separate from royalties placed in the Basic Fund. The Syndex 
surcharge requires large cable operators (Form 3 cable systems in the top 100 television markets) to pay an 
additional fee outlined by the repealed syndicated exclusivity rules and was introduced to protect the rights of local 
programmers to broadcast to their local markets. See 84 Fed. Reg. at 3553-54. See also Adjustment of the Royalty 
Rate for Cable Systems: FCC’s Deregulation of the Cable Industry, 47 Fed. Reg. 52146-52159 (Nov. 19, 1982). 



 

 
Rebuttal Testimony of Jeffery A. Stec, Ph.D., 
2014-17 Cable Allocation 9 

 

 

B. Willing Buyer and Willing Seller Theory 

The parties agree that the relative market value standard represents the basis upon which 

the Copyright Royalty Judges (“Judges”) should allocate the 2014-17 royalty funds.24 The 

Judges have relied on this theory in past proceedings.25 In the context of this proceeding, it is the 

relative market value of programming on the different types of retransmitted distant signals that 

is at issue.26 The relative market value of the retransmitted distant signal programming is the 

price at which each retransmitted distant signal would be exchanged between a willing buyer and 

a willing seller in a free market (i.e., absent compulsion).27 It is my understanding for this 

proceeding, the willing buyer is represented by the CSOs, and the willing seller is represented by 

the local stations, which have bundled the copyright owners’ programs into their respective 

signals.28 

The difficulty with allocating royalties based on the relative market value standard is that 

the royalties paid by the CSOs are based on a regulatory-prescribed formula. The carriage of 

distant signals is regulated. The distant signal is also comprised of a bundle of several different 

types of programming. CSOs do not purchase distant signal programming by the programming 

categories identified in this proceeding (i.e., syndicated television shows, movies, sports, etc.). 

The most ideal transactions to determine the relative market values of the program categories 

would be free market transactions between CSOs and copyright owners for distinct program 

 
24 See Program Suppliers’ Written Direct Statement Regarding Allocation Methodologies, Volume I of II, July 1, 
2022, p. 5. See also Written Direct Statement of The Joint Sports Claimants, July 1, 2022, pp. 2-3. See also Bortz 
Survey at pp. 1-2. See also Written Direct Testimony of W. Robert Majure, Ph.D., July 1, 2022, p. 8 (“Majure 
WDT”). See also Papper WDT, p. 2. 
25 See e.g., 84 Fed. Reg. at 3555; 75 Fed. Reg. 57063, 57065 (September 17, 2010). 
26 I understand that there are eight types of programming for the purposes of this proceeding: Canadian Claimants 
(“CCG”), Commercial Television Claimants (“CTV”), Devotional Claimants (“SDC”), Joint Sports Claimants 
(“JSC”), Music Claimants, National Public Radio, Program Suppliers (“PS”), and Public Television Claimants. See 
Order Lifting Stay And Adopting Claimant Categories (April 5, 2021) at Exhibit A. I also understand that the Music 
Claimants and National Public Radio both reached a settlement with the other parties to this proceeding prior to the 
filing of Written Direct Statements. 
27 This is consistent with the Supreme Court’s definition of fair market value: “The fair market value is the price at 
which the property would change hands between a willing buyer and a willing seller, neither being under any 
compulsion to buy or sell and both having reasonable knowledge of relevant facts.” United States v. Cartwright, 411 
U.S. 546, 551 (1973). 
28 See 84 Fed. Reg. at 3555-56. 
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types (not bundled programs or bundled signals). However, as explained, those transactions are 

unavailable. 

As a result, there are no market transactions that are consummated under a willing 

buyer/willing seller paradigm incorporating arms-length negotiations that can provide the 

relative market value of different categories of programming. 

C. Summary of the Bortz Survey 

Since there are no free market transactions for the different types of distant signal 

programming, JSC commissioned a survey from Bortz Media & Sports Group, Inc. (“Bortz 

Survey”) as a means by which to determine the relative market value of the different program 

categories for purposes of the royalty allocation in this proceeding.29 However, due to several 

flaws with the Bortz Survey, it failed to provide reliable evidence of the relative market value of 

the different program types. 

The Bortz Survey, which was conducted by Mr. Trautman, attempted to ask program 

executives from a sample of Form 3 CSOs for 2014 and all the Form 3 CSOs from 2015 through 

2017 how they would have allocated a fixed programming budget among different categories of 

programs aired on distant signals carried each year from 2014 to 2017. According to the JSC, the 

Bortz Survey, “provide[s] a reasonable estimate of the relative market values of the different 

distant signal program categories in 2014-17.”30 

The Bortz Survey used two different methods of selecting respondents. For the 2014 

survey, the Bortz Survey used a stratified random sample of Form 3 cable systems, with the 

stratification based on the total royalty payments.31 For the 2015 through 2017 surveys, due to 

the reduction in the number of eligible systems to survey, the Bortz Survey attempted to conduct 

a census of all eligible systems.32 

 
29 See also Written Direct Statement of The Joint Sports Claimants, July 1, 2022, p. 4. 
30 See id. at p. 5. 
31 See Bortz Survey, pp. 20-21. 
32 See id. p. 21. 



 

 
Rebuttal Testimony of Jeffery A. Stec, Ph.D., 
2014-17 Cable Allocation 11 

 

 

Two forms of survey questionnaires were used in the 2014 Bortz Survey: one form for 

respondents whose cable systems carried distant signals, in addition to, or other than WGN, and 

a second form for respondents whose cable systems carried WGN as the only distant signal.33 

The second form differs from the first form in that respondents were provided with programming 

content, hours, and number of programs carried on WGN and asked to value only the 

compensable programming on WGN.34 Between 2015 and 2017, the second form of the 

questionnaire for WGN-only CSOs was no longer used.35 Each of the survey questionnaires 

asked respondents four questions regarding a hypothetical market scenario: 

1) Qualification: This question aimed to affirm that the respondent was the individual 

“most responsible for programming carriage decisions.”36 

2) Importance: The respondent was instructed to rank programming in order of 

importance, with one (1) being the most important. The programming categories for 

cable systems who carried WGN and other distant signals were: 

�x Movies 

�x Live professional and college team sports 

�x Syndicated shows, series and specials 

�x News and other station-produced programs 

�x PBS and all other programming broadcast by noncommercial station(s) 

�x Devotional programs 

�x All programming broadcast by Canadian station(s)37 

CSOs who only carried WGN were only provided with the following programming 

categories: 

�x Live professional and college team sports 

�x Syndicated shows, series and specials 

 
33 See id. p. 24. 
34 See id. at p. 24. The differences included i) the quantity of programming categories, ii) the instructions in 
Question 2 of the survey, which rather than indicating the distant signal call signs associated with that system, were 
specific to WGN, and iii) sharing with the respondent a document containing a summary of 2014 WGN 
Programming content, hours, and number of programs information. See id. at Appendix B. 
35 See id. at p. 25. 
36 See id. at p. 25. 
37 See id. at pp. 25-26. 
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�x News and other station-produced programs 

�x Devotional programs38 

The foregoing program categories are, according to Trautman, based upon the program 

categories adopted for this proceeding. 

3) Cost: The respondent was asked to rank how expensive it would have been to acquire 

the non-network programming in each of the distant signal program categories if the 

system had been required to purchase that programming in the marketplace.39 

4) Relative Value Allocation: The respondent was asked to value the various types of non-

network programming on distant signals by allocating a percentage of a finite dollar 

amount to each of the program categories on distant signals that the system 

retransmitted (the constant sum scaling question) based on what s/he would have spent 

had s/he purchased the various programming categories as defined by the Judges.40 

According to the Bortz Survey, the second set of questions (Importance) and the third set 

of questions (Cost) were asked to “focus respondents on the particular distant signals carried by 

the system, the types of programming on those signals, and certain factors (importance and cost) 

that contribute to the key ‘budget’ allocation required in the fourth and final survey question.”41 

The Bortz Survey identifies the fourth set of questions (Relative Value Allocation) as “widely 

used in instances (such as in this proceeding) where the desired outcome is a comparative value 

allocation.”42 The Relative Value Allocation question from the 2014 Bortz Survey is reproduced 

as Figure 1 below. This is the same question used across the 2015-17 questionnaires. 

 
38 See id. at Appendix B, p. B-5. 
39 See id. at pp. 25-27. 
40 See id. at pp. 27-29. 
41 See id. at p. 27. 
42 See id. at p. 19. 
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Figure 1: Relative Value Allocation (Constant Sum Question)43 

 

These surveys were conducted over the phone by Sandra Grossman (formerly of THA 

Research) and her team of interviewers. The interviews for each years’ survey were fielded 

between the dates identified in the table below. 

 
43 See id. at Appendix B, p. B-5. 



 

 
Rebuttal Testimony of Jeffery A. Stec, Ph.D., 
2014-17 Cable Allocation 14 

 

 

Table 1: Fielding Period for Each Bortz Survey 2014 – 201744 

Survey Year Fielding Began Fielding Ended 
2014 August 11, 2015 April 7, 2016 
2015 August 11, 2016 April 23, 2017 
2016 October 6, 2017 April 26, 2018 
2017 July 1, 2018 June 26, 2019 

As the table above demonstrates, respondents to the Bortz Survey completed their survey 

at least six months after the year they were asked to consider. Respondents to the Bortz Survey 

completed their survey as late as a year and a half after the year they were asked to consider. 

After collecting these completed surveys, Mr. Trautman attempted to account for unit 

non-response from 2015 through 2017 by imputing responses for the CSOs that did not respond 

to the survey.45 Rather than relying on a random sampling approach and the responses collected 

from respondents that took the survey to be representative of the population sampled, Mr. 

Trautman used information he collected from the respondents that self-selected to be part of his 

sample and answer his survey. Then he imputed the answers for the respondents that did not take 

the survey from the answers for the respondents that did take his survey to arrive at his 

population estimates. In 2014, Mr. Trautman relied on the random sampling approach and the 

responses collected from respondents that took the survey to project the results for the universe 

of Form 3 systems.46 In order to adjust for unit non-response, Mr. Trautman created eight 

categories based on the carriage pattern of the CSOs.47 After adjusting for non-response, Mr. 

Trautman weighted the survey data using two different methods. The first method of weighting 

was only applied to 2014 and was based on the total royalties paid by responding systems in the 

first half of 2014 and the strata the system was in.48 For the period from 2015 through 2017, Mr. 

Trautman weighted the survey data based on the base royalty plus the 3.75% fee.49 The table 

below provide the results of the Bortz Survey, weighted and adjusted for non-response. 

 
44 See id. at Appendix A, p. A-16. 
45 See id. at pp. 23-24. 
46 See id. at Appendix A, p. A-18. 
47 See id. at pp. 23-24; JSC000000652-655. 
48 See Bortz Survey, Appendix A, pp. A-19 – A-20. 
49 See id. at Appendix A, pp. A-20 – A-24. 
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Table 2: Bortz Survey Results – Weighted and Adjusted for Non-Response50 

Category 2014 2015 2016 2017 
Average 

2014-2017 
Sports 40.4% 28.5% 28.5% 31.5% 32.2% 
News 26.0% 29.7% 30.0% 30.6% 29.1% 
Syndicated 10.4% 12.7% 14.8% 14.9% 13.2% 
Movies 11.4% 13.8% 13.1% 9.0% 11.8% 
PTV 5.9% 7.9% 6.8% 7.8% 7.1% 
Devotional 5.6% 6.5% 6.0% 5.4% 5.9% 
Canadian 0.3% 1.0% 0.8% 0.6% 0.7% 
Total 100.0% 100.0% 100.0% 100.0% 100.0% 

The percentages for Sports in Table 2 above, are the percentage that the JSC has 

requested as the minimum percentages the Judges award the Sports category. Mr. Trautman also 

presented two adjustments to these percentages, “to the extent that an adjustment to the Bortz 

Survey is deemed necessary to account for PTV Only and Canadian Only systems.”51 Mr. 

Trautman discusses these adjustments and the results of these adjustments in his witness 

statement.52 

Due to several flaws in the Bortz Survey, discussed in detail below, its results do not 

provide reliable evidence that the Judges should use in their determination of the relative market 

value of the different types of distant signal programming. 

D. Summary of the WGNA Conversion 

In December 2014, WGNA, the national feed of Chicago superstation WGN, converted 

from a superstation to a basic cable network, ending its era of being distantly retransmitted 

across the United States.53 Since October 16, 1978, WGNA had been uploaded to satellite so that 

its content could be distantly retransmitted across the United States.54 In 2014, WGNA was the 

most widely retransmitted distant signal, reaching almost 43 million subscribers, which was 

almost 63% of the distant subscribers reached in 2014.55 Even after its transition to a cable 

 
50 See id. at p. 32. 
51 See id. at p. 42. 
52 See id. at pp. 42-44. 
53 https://www.robertfeder.com/2014/12/15/wgn-america-comes-home-to-chicago/ 
54 https://www.chicagotribune.com/business/ct-tribune-wgna-1210-biz-20141210-story.html 
55 Amended Gray WDT, p. 29. 
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network began in 2014, WGNA remained the most distantly retransmitted signal in 2015 as it 

completed its conversion to a cable network.56 In 2015, WGNA was received by over 7.8 million 

distant subscribers, which was 24.5% of the distant subscribers reached in 2015.57 Over these 

two years, WGNA generated more royalty fees than any other distantly retransmitted station with 

78.7% of the total royalties in 2014, and 46.1% of the total royalties in 2015.58 These percentages 

dropped to 0.25% in 2016 and 0.01% in 2017.59 

1. Decreased JSC and CTV Content on Distant Signals 

With this change in subscriber coverage and royalties paid, there was also a change in the 

weighted volume share of content that was carried on the distantly retransmitted signals. 

Whether weighting by subscribers or by royalty fees generated, PTV’s share has increased while 

the other categories shares have decreased, with CTV and JSC decreasing the most. According to 

Dr. Gray, CTV’s volume share declined by 50%-60% and JSC’s volume share was reduced by 

more than 90%.60 The weighted volume shares by category are presented in the table below. 

 
56 See id. at p. 29. 
57 See id. at p. 29. 
58 See id. at p. 30. 
59 See id. at p. 30. 
60 See id. at p. 25, Table 7. 
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Table 3: Claimant Category Shares Calculated by Dr. Gray61 

 

2. Increased Program Suppliers Sports Content on Distant Signals 

There has also been a change in the composition of the sports programming that is 

distantly retransmitted on U.S. commercial stations. In 2014, over 90% of the sports 

programming was JSC content, but by 2015 that share dropped to approximately 65%, with the 

balance of 35% being Program Suppliers or CTV content.62 The table below provides the 

weighted percentage of sports that is made up of JSC content versus the content of the Program 

Suppliers and CTV from 2014-2017. 

 
61 See id. at p. 25, Table 7. 
62 See id. at p. 33. 
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Table 4: Share of Sports Programming as Calculated by Dr. Gray63 

 
 

There has also been a shift in the share of the Program Suppliers content and content with 

the Other Sports content identified in the table above. In 2014, CTV made up between 73.2% 

and 77.5% of the Other Sports content, but by 2015 its share was reduced to between 33.8% and 

39.2%.64 The table below provides the weighted share of Other Sports that was up of CTV 

content and Program Suppliers content between 2014 and 2017. 

Table 5: Share of Other Sports Programming as Calculated by Dr. Gray65 

 
 

 
63 See id. at p. 33, Table 10. 
64 See id. at pp. 34, Table 11. 
65 See id. at p. 34, Table 11. 
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 As discussed in more detail below, these changes to programming shares observed in the 

marketplace are not mirrored in the Bortz Survey. This indicates that the Bortz Survey is not 

picking up the effects of the changes in the marketplace resulting from the WGNA conversion. 

V. The Bortz Survey Failed to Determine the Relative Market Value of the Distant 
Signal Compensable Programming 

A. Cable System Operators’ Determination of How They Would Allocate Their 
Budget Is Not a Determination of the Relative Market Value. 

1. The Bortz Measure of Willingness to Pay Does Not Account for Supply 
Side Factors, Demand Side Factors, or Market Structure. 

As discussed above, the Bortz Survey, as conducted by Mr. Trautman, was designed to 

ask how “a random sample of cable executives value, on a relative basis, the different categories 

of nonnetwork distant signal television programming their systems actually carried during the 

years 2014-17.”66 However, this survey framework and the survey results do not represent the 

relative market value of the different categories of programming as would be determined from 

unregulated market transactions. This is for many reasons, including because the Bortz Survey 

methodology focused only on “a random sample of cable operators”67 (i.e., the “buyers” in the 

licensing transaction), ignoring the other side of the transaction, the “sellers” side. At best, the 

survey results represent an estimate of the cable system operators’ relative willingness to pay for 

the different program categories they were asked to consider.68 

However, estimates of the relative willingness to pay, which are equated to relative 

market value per the Bortz Survey, do not account for the supply side of the transactions.69 This 

was acknowledged by the Copyright Arbitration Royalty Panel in the 1990-1992 Cable Royalty 

Proceeding.70 

 
66 See JSC WDT at p. 4. 
67 See id. at p. 4. 
68 I discuss below why, even if the Bortz methodology can be thought of as estimating CSOs’ relative willingness to 
pay, it does not accurately estimate that willingness to pay because it asks CSOs to answer questions about 
programming that they do not face in the marketplace. 
69 See, e.g., Allenby, Greg M., Jeff Brazell, John R. Howell, and Peter E. Rossi (2013): Valuation of Patented 
Product Features, p. 24. See also, Rebuttal Testimony of George S. Ford, 2004-2005 Copyright Royalty Distribution 
Proceeding, December 11, 2009, Corrected January 15, 2010, pp. 8 and 10 (“Ford WRT”). 
70 See Copyright Arbitration Royalty Panel Report, Cable Royalties for the Years 1990-1992, p. 65. 



 

 
Rebuttal Testimony of Jeffery A. Stec, Ph.D., 
2014-17 Cable Allocation 20 

 

 

Mr. Trautman has acknowledged the lack of supply-side consideration, but concluded 

“[w]e believe, however, that the survey does reflect the respondents’ understanding of the 

marketplace prices of the different kinds of programming – which is a reflection of the ‘supply 

side.’”71 He opines that respondents are familiar with the rates charged for programming and that 

failing to account for the supply side would negatively affect the JSC more than any other 

claimant group because they “negotiate the highest possible prices for their programming in the 

open market.”72 However, Mr. Trautman failed to provide any evidence to support these 

opinions. 

The Bortz Survey respondents, CSOs, do not purchase the individual programming 

categories as identified in the survey, and instead purchase entire broadcast signals that include 

multiple categories of programming.73 This means the respondents are unfamiliar with the actual 

prices charged in the marketplace for the specific programming categories when they are 

retransmitted on distant signals and when, for the purpose of this proceeding, they are 

reorganized and presented to them in the Bortz Survey questionnaire.74 Yet, Mr. Trautman 

assumes that the respondents can – in a telephone call – somehow reconfigure their knowledge 

of acquiring entire signals into the multiple program categories presented in the questionnaire 

and to place a value on each category of programs included on those signals. This flawed 

assumption ignores the supply side factors, demand side factors, and market structure issues that 

would be unique to the marketplace for these categories of programming. 

For example, the Bortz Survey did not attempt to account for what market location 

survey respondents were allocating a budget for, or differences in supply among market 

locations. There are likely markets that have access to a small number of distant signals to 

retransmit, and therefore, limited access to the individual program categories they choose to 

retransmit. There are other markets that have access to a large number of distant signals to 

retransmit, and therefore, greater access to the individual program categories they choose to 

 
71 See Cable Operator Valuation of Distant Signal Non-Network Programming: 2010-13, Bortz Media & Sports 
Group, Inc., December 22, 2016, Appendix A, p. A-14. 
72 See id. at Appendix A, p. A-15. 
73 See Written Direct Testimony of Sue Ann R. Hamilton, December 22, 2016, pp. 10-12 (“Hamilton WDT”). 
74 See id. at pp. 10-12. 
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retransmit. These differences in supply would affect the cost of acquiring programs in these 

individual program categories. The relative willingness to pay figures determined by the Bortz 

Survey failed to consider these differences in cost and the effects these costs would have on the 

respondents’ relative willingness to pay. 

The failure of the Bortz Survey to account for the survey respondents’ market location 

also ignores the different effects the local market can have on demand, and therefore the price 

that respondents would be willing to pay for individual types of content. Testimony from expert 

witnesses in this proceeding and previous Cable Royalty Fund distribution disputes suggests that 

geography is a consideration in CSOs distant signal selections and that larger markets tend to 

have more local media supply than smaller markets and therefore smaller markets make use of 

more distant signals.75 The availability of local media supply would affect the number of 

complimentary programs and substitutable programs available to the respondents, and therefore 

the value the respondents would be willing to pay for the individual programming types. 

Moreover, neither Mr. Trautman nor the Bortz Survey questionnaire contextualizes the 

CSO’s market position vis-à-vis competition. In determining programming market value in a 

hypothetical unregulated market, it is important to consider what is available in the market from 

other CSOs. Mr. Trautman however does not explain whether and how market position would 

factor into determining willingness to pay and market value where the CSO operates in a 

marketplace with numerous competitors. 

Absent regulations, a CSO could potentially have numerous competitors interested in 

retransmitting a given distant signal.76 The success a CSO would have in winning the rights to 

retransmit that signal would be a function not only of how much it was willing to pay, but also 

how much other CSOs would be willing to pay. The Bortz Survey does not take any of these 

 
75 See Written Direct Testimony of Mike Vaughn, July 1, 2022, pp. 8-9; Corrected Written Direct Testimony of 
Christopher J. Bennett, September 2, 2022, pp.10-11; see also Statement of Joel Waldfogel In the Matter of 
Distribution of the 2004 and 2005 Cable Royalty Funds, June 1, 2009, pp. 4-5. 
76 The Bortz Survey did not attempt to account for the programming decisions of CSO competitors. Firms have 
profit incentives to differentiate their offerings from competitors’. Having a unique offering allows firms to extract 
higher profits than they may otherwise be able to. If all firms, in this case CSOs, offer the same product 
(programming), the competition for subscribers necessarily becomes a price competition to determine who can offer 
the product for the lowest price. 
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factors into account in the estimation of relative market value. By only attempting to determine 

willingness to pay, the Bortz Survey ignores and fails to account for marketplace competition, 

and its corresponding effects on price and quantity and, ultimately, market value.77 

2. Relative Willingness to Pay Does Not Equal Relative Market Value. 

A consumer’s willingness to pay is represented by the amount a buyer is willing to pay 

for a good or service. However, this willingness to pay does not necessarily equal what a 

consumer actually does pay for the good or service. The following chart illustrates the difference 

between consumers’ willingness to pay for a product and the market or transaction price of the 

product. 

 

The consumer surplus represents the difference between what consumers would be 

willing to pay for the product (as represented by the market demand curve) and the market 

equilibrium (or transaction) price. Most consumers that are willing to pay for the product at the 

 
77 See Allenby, Greg M., Jeff Brazell, John R. Howell, and Peter E. Rossi (2013): Valuation of Patented Product 
Features, p. 2. 
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market price would be willing to buy it at a price higher than the market price.78 As a result, for 

most consumers that are willing to buy the product, the price at which they are willing to buy the 

product exceeds the market equilibrium price. Therefore, a consumer’s willingness to pay for a 

product is typically higher than the market price. 

The Bortz Survey attempted to measure the willingness to pay in terms of the percentage 

of a CSO’s budget that the CSO’s program manager would use for a particular type of 

programming.79 However, willingness to pay is not the same thing as a market price, or market 

value, as the example above illustrates.80 

Relative willingness to pay does not equal relative market value except under restrictive 

assumptions that the demand curves for each type of programming are linear and the demand 

elasticities at the relevant price-quantity combinations for all of these programming categories 

are equal.81 These assumptions typically would not hold, and there has been no evidence to 

suggest that they would hold in this case.82 As a result, it is inappropriate to equate the relative 

willingness to pay measures derived from the Bortz Survey to relative market values. 

3. The Bortz Survey and Subsequent Analyses Did Not Address 
Hypothetical Bias. 

Research has shown that typically a consumer’s reported willingness to pay is an 

overestimate of what a consumer would actually pay for a particular good or service.83 What 

respondents say they would do in a hypothetical situation does not necessarily correspond to 

 
78 See Varian, H. R. (2014). Intermediate Microeconomics (9th ed.). W. W. Norton Company, pp. 254-255. 
79 See Bortz Survey at p. 30. 
80 Since the relative market value is the ratio of market price of one good to the market price of another good, in the 
context of the above example, this would mean that the ratio of the willingness to pay for two types of market 
programming would have to equal the ratio of the market value of those same two types of programming. Since the 
willingness to pay does not equal market value for the vast majority of consumers, it is only under very unlikely 
circumstances that relative willingness to pay would equal relative market value. 
81 See Ford WRT at Appendix A. 
82 For example, for these conditions to hold the selected quantities of each program category would have to fall on 
the portion of their respective demand curves where the price elasticity of demand for programming from each of 
these categories would be equal. That is extremely unlikely given that it is also required that the demand curves for 
programs from each of these programming categories are linear and the price elasticity of demand on a linear 
demand curve varies at each price-quantity combination. 
83 See List, J.A. and Gallet, C.A. (2001). What Experimental Protocol Influence Disparities Between Actual and 
Hypothetical Stated Values? Environmental and Resource Economics, vol. 20(3) (November), pp. 241–54 at 241. 
See also Ford WRT at p. 6. 
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what they actually do. The difference between the hypothetical willingness to purchase (or pay) 

and the real willingness to purchase (or pay) is known as “hypothetical bias.”84 

Measuring a consumer’s real willingness to purchase a product or include a feature as 

part of their purchase is typically done by examining whether the consumer purchases the 

product or feature. This contrasts with a consumer’s hypothetical willingness to purchase a 

product or feature which does not require any type of economic commitment on the part of the 

consumer. 

The Bortz Survey did not attempt to determine what CSOs actually would do in the 

context of choosing distant signals to retransmit. Instead, the survey attempted to gauge what 

CSOs may hypothetically do in the context of estimating “the relative value to [their] cable 

system[s] of each category of programming actually broadcast.”85 In other words, the Bortz 

Survey attempted to measure CSO’s hypothetical willingness to pay for programming content 

and then assumed that CSO’s hypothetical willingness to pay for that content translates perfectly 

into their real willingness to purchase that content. The Bortz Survey did not address this issue. 

This is inappropriate. In fact, research studies show that, when controlling for question formats, 

the hypothetical bias in consumer-intent type measures, like willingness-to-pay, can be 

substantial with the hypothetical willingness to pay exceeding the real willingness to pay.86 Even 

in the absence of any other flaws, by not accounting for this hypothetical bias, the Bortz Survey 

likely measured willingness to pay, in the form of budget percentages, inaccurately. 

 
84 See Allenby, Greg M., Jeff Brazell, John R. Howell, and Peter E. Rossi (2013): Valuation of Patented Product 
Features, p. 24. See also Miller, Klaus M., Reto Hofstetter, Harley Krohmer, and Z. John Zhang. “How Should 
Consumers’ Willingness to Pay Be Measured? An Empirical Comparison of State-of-the-Art Approaches,” Journal 
of Marketing Research, Vol. XLVIII (February 2011), p. 173. 
85 See Bortz Survey at Appendix B, B-5. 
86 List, J.A. and Gallet, C.A. (2001). What Experimental Protocol Influence Disparities Between Actual and 
Hypothetical Stated Values? Environmental and Resource Economics, vol. 20(3) (November), pp. 241–54 at 241. 
See also, for example, Wertenbroch, Klaus and Bernd Skiera. “Measuring Consumers’ Willingness to Pay at the 
Point of Purchase.” Journal of Marketing Research, Vol. XXXIX (May 2002) p 238. To account for hypothetical 
bias, survey researchers can conduct incentive-aligned surveys or make post-survey adjustments to the hypothetical 
willingness to purchase and/or pay. The Bortz Survey failed to account for hypothetical bias at all. 
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4. The Bortz Survey Preconditioned Respondents to Consider Cost Instead 
of Value 

The Bortz Survey presented respondents with a “warm-up” question that preconditioned 

the respondents to think about the cost of the program categories and not the relative value of 

program categories.87 In the question immediately before asking the respondents to estimate the 

relative value, the Bortz Survey asked respondents to consider how expensive the non-network 

programming would have been if the CSO had to purchase that programming in the 

marketplace.88 As discussed above, the relative market value is the price at which each 

retransmitted distant signal would be exchanged between the CSO and the local stations in a free 

market,89 and it is not the cost that the CSO would have expended to purchase the programming 

directly in the market. By asking respondents to consider the cost of obtaining the programming, 

the Bortz Survey unnecessarily conflates cost with the relative value that is asked about in the 

next question. This likely biased the respondents to consider the relative cost of acquiring the 

programs and not the relative value, which is the only measure relevant to this proceeding. 

According to Dr. Mathiowetz, there is no confusion between these questions because she 

did not see respondents answering “don’t know” to the relative value allocation question, 

providing the same relative value allocation across programs, or respondents providing the 

relative value allocation amounts in the same order as their cost ranking.90 Dr. Mathiowetz’s 

opinion is flawed for a couple of reasons. First, the Bortz Survey did not provide the respondents 

with the opportunity to express their lack of competence on or confusion about the subject matter 

of any question especially the value allocation question by responding that they did not know the 

answer to the relative values allocation. Therefore, Dr. Mathiowetz has no basis to assert that 

respondents were competent or not confused where the Bortz Survey provided no opportunity for 

them to express their competence or lack thereof. Second, I have considered the cost rankings in 

comparison to the relative value allocation and found that 66.3% of respondents allocated the 

highest percentage to the same programming they identified as being the most expensive.91 Even 

 
87 See Bortz Survey, pp. 9-10. 
88 See id. at Appendix B, B-4. 
89 See 84 Fed. Reg. at 3555-56. 
90 See Written Direct Testimony of Nancy Mathiowetz, Ph.D., July 1, 2022, p. 11 (“Mathiowetz WDT”). 
91 See Exhibit 3.0. 
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if Dr. Mathiowetz’s defense of the Bortz Survey was acceptable, it does not address the 

confusion created by conflating cost and market value concepts which began with the warm up 

questions. It is likely that the respondents considered the costs of the programs as part of their 

relative value allocation and did not exhibit one of Dr. Mathiowetz’s checks for confusion. 

B. The Decision Framework Set Up by the Survey Failed to Mirror the Decision 
Framework That is Used by Cable System Operators 

1. The Bortz Survey Failed to Address the Complex Set of Factors That 
Influence CSO’s Carriage Decisions. 

The target population for the Bortz Survey was CSOs, not cable subscribers. Attracting and 

retaining cable subscribers is the goal of CSOs.92 In order to attract and retain customers, it is my 

understanding that CSOs generally consider four factors that, taken together, influence cable 

network and broadcast station decisions: 

�x Actual and/or projected subscriber viewing behavior; 

�x Legacy carriage; 

�x Whether carriage of a particular network or station was necessary due to the bundling of 

stations by content providers; and  

�x Cost to the cable system to acquire the network or station in terms of overall 

programming budget.93 

CSOs also consider whether the cable network or broadcast station is carried by 

competitors when determining whether or not to carry certain content.94 According to Ms. 

Hamilton, distant signals make up a small portion of a CSO’s overall programming budget and 

the costs associated with carrying distant signals are immaterial when compared to the potential 

 
92 See Hamilton WDT at p. 13. 
93 See id. at p. 5 and Rebuttal Testimony of Howard B. Homonoff, November 2, 2022, p. 11 (“Homonoff WRT”). 
The judges in the 2004-2005 Cable Royalty Distribution proceeding noted that “The rationale for the cable 
operator’s decision concerning which channels to group in any tier offering and at what price, may depend not only 
on the impact on direct subscriber revenues, but also on such factors as advertising revenues associated with cable 
network channels, the relative license fee costs of various cable network channels, physical capacity constraints on 
the number of channels that can be transmitted over articular cable system and even the direct ownership interests of 
the cable system in programming content on a given cable network.” See 75 Fed. Reg. at 57066. 
94 See id. at p. 6. 
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loss of subscribers that could result from dropping a distant station, especially if the distant 

station in question was offered by competitors.95 

The information above was not accounted for in the Bortz Survey. Thus, CSOs’ decisions 

regarding content to provide are more complex than and do not follow the constant sum scaling 

approach implemented in the Bortz Survey. 

The Bortz Survey is asking respondents to consider doing something they do not 

normally do in the regular course of business. CSOs purchase individual channels that include a 

variety of program categories; they do not purchase program categories or allocate their budget 

to individual program categories. However, allocating their budget to individual program 

categories is exactly what the Bortz Survey asks respondents to do. As a result, CSO survey 

respondents were forced to contemplate how they would disaggregate content on the distant 

signals and re-aggregate them into the categories proposed by the Bortz Survey. In economic 

terms, the Bortz Survey wrongly assumes that the respondents have experience in a marketplace 

with products defined as types of programming that fall into the claimant group categories when 

in practice, they do not.  

Making their task even more difficult was the fact that the Bortz Survey did not define 

the types of programming that were included in each category description or provide 

representative examples of the programs to every respondent.96 Instead, the survey simply 

introduced the categories by using very short and vague descriptions, for example: Movies; Live 

Professional and College Team Sports; Syndicated Shows, Series and Specials; News and Public 

Affairs Programs; PBS and All Other Programming Broadcast by Noncommercial Station(s); 

Devotional Programs; and All Programming Broadcast by Canadian Station(s).97 Ms. Hamilton 

testified and Mr. Homonoff testifies in this proceeding that these categories are not like any 

 
95 See id. at p. 8. I am not aware of any information that suggests distant signals make up more of a CSO’s overall 
budget or that the costs associated with carrying distant signals are now material in comparison to Ms. Hamilton’s 
testimony in the 2010-2013 Cable Royalty Distribution proceeding. 
96 The Bortz Survey provided respondents that only carried WGN in 2014 with a programming summary, which 
included the categories of content that they carried and examples of the shows that were carried. These summaries 
were not provided to respondents that carried more than WGN in 2014 or to any respondent in 2015, 2016, or 2017. 
97 See Bortz Survey at Appendix B, p. B-3. 
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programming categories used by the industry, which is explained later in this testimony.98 This 

survey flaw means that different CSOs responding to the Bortz Survey likely had different 

interpretations of the definitions of types of programming that they applied to the survey exercise 

they were asked to complete. 

Further, the Bortz Survey does not measure cable subscriber preferences. According to 

Program Supplier witness, Alex Paen, a producer and distributor of syndicated programs, 

“program revenues are determined by the appeal of a program based on the number of viewers 

watching.”99 Also, as mentioned above, actual and/or projected subscriber viewing behavior is a 

key factor considered by CSOs when making programming decisions.100 As a result, the relative 

market value of a program depends upon its level of viewership. Thus, cable subscriber 

preferences should be considered when attempting to determine the relative market value of the 

retransmitted programming at issue in this proceeding. 

2. The Bortz Survey Put the Survey Respondents in a Complex and 
Unrealistic Decision Framework. 

As discussed above, CSOs do not purchase program categories or allocate their budget to 

individual program categories, yet this is exactly what the Bortz Survey asked the respondents to 

do. The more complex a question is, the more difficult it is for a respondent to provide an 

accurate answer to the questions. Survey respondents generally go through a five stage process 

when answering a survey question: 1) encoding – storing of information about an experience into 

memory; 2) comprehension – reviewing the survey question to determine meaning and intent; 3) 

retrieval – accessing information from long-term memory and bringing it into working memory; 

and 4) judgment and mapping – evaluation of information retrieved from memory and format a 

response in the context of the survey question; and 5) reporting – reporting the answer in a 

recordable form.101 

 
98 See Hamilton WDT at p. 10 and Homonoff WRT at pp. 8-9. 
99 See Written Direct Testimony of Alex Paen, July 1, 2022, p. 12. 
100 See Hamilton WDT at p. 5. 
101 See Roger Tourangeau, Lance J. Rips, and Kenneth Rasinski. The Psychology of Survey Response, Cambridge 
University Press, New York, NY, 2000. 
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The process Bortz Survey respondents had to complete to answer the constant sum 

question is significantly more complicated than these five steps. As outlined below, the 

respondent needed to complete at least 11 unique steps to answer this one question, with several 

steps requiring the respondent to recall specific information from six to eighteen months after the 

royalty year in question: 

1. Encode the question that is being read to them over the phone. 

2. Comprehend the meaning and intent of the question that is read to them over the 
phone 

3. Retrieve or remember the distantly retransmitted station(s) carried by the CSO. 

4. Distinguish these distantly retransmitted station(s) from the other stations the CSO 
carried. 

5. Recall all the programming that is offered on each of the stations distantly 
retransmitted by the CSO and distinguish that from the non-distantly retransmitted 
signals. 

6. Recall all the programming that is offered on each of the stations distantly 
retransmitted by the CSO and separate out all programming from ABC, CBS, and 
NBC networks. 

7. Map the remainder of the programming on the distantly retransmitted signal(s) into 
the categories required by the survey. 

8. Recall all of programming acquisition costs spent in the year in question. 

9. Map these acquisition costs back to the categories of programming outlined in the 
survey and remember not to include any of the non-distantly retransmitted signals or 
the ABC, CBS, or NBC content that was carried on the distantly retransmitted signal. 

10. Determine the percentage that each of category made up or would have made up of 
the total, which could have included four to seven different categories. 

11.  Report these percentages back to the moderator. 

12. If the percentages did not add to 100%, the respondent would have to complete steps 
10 and 11 again.102 

 
102 See also Bortz Survey, Appendix B, p. B-5. 
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To provide thoughtful answers to the constant sum money question, a respondent had to 

go through the eleven steps identified above. As discussed above, this entire task is likely to be 

unfamiliar to respondents, which would further complicate their ability to answer this question 

accurately. Considering the amount of information that respondents would have to recall 

accurately as well as the mental computations they would have had to do, it is likely that 

respondents were unable to complete this task accurately. 

To add to the complexity of respondents’ task, steps three through eleven are each based 

on the information that the respondent was required to remember from six to eighteen months 

after the year in which they were asked to consider in the survey. It is well understood that 

human memory is flawed, and it is difficult to accurately recall events or information from the 

past.103 When questions are asked about past activity, a form of respondent-related measurement 

error can occur,104 which is often referred to as recall bias.105 Recall bias, as the name implies, is 

the bias that occurs when respondents do not remember previous perceptions, events, or 

experiences. The Bortz Survey questions asked respondents to recall information and a potential 

purchase process that could have occurred as long as three years before the respondent was asked 

to take the survey.106 Respondent-related measurement error, in the form of recall bias, would 

likely occur during the retrieval process where information would have been accessed from 

memory. 

The Consumer Expenditure Survey conducted by the U.S. Bureau of Labor Statistics 

(“BLS”) investigates consumers’ expenditures on a multitude of consumer products. The BLS 

 
103 Lacy, Joyce W, and Craig E L Stark. “The neuroscience of memory: implications for the courtroom.” Nature 
Reviews Neuroscience vol. 14,9 (2013): 649-658. 
104 Respondent-related measurement error occurs when respondents cannot or will not provide accurate data to one 
or more survey questions. See Lavrakas, Paul J. and Stec., Jeffery A. “Survey Research in Litigation,” Litigation 
Services Handbook – The Role of the Financial Expert. Sixth Edition. Roman L. Weil, Daniel G. Lentz, and 
Elizabeth A. Evans, eds. John Wiley & Sons, Hoboken, NJ, 2017. pp. 11-12. 
105 Dykema, Jennifer, Blixt, Steven, and Stevenson, John. “Respondent-Related Error,” Encyclopedia of Survey 
Research Methods, Paul J. Lavrakas, Editor, SAGE Publications, Inc., Thousand Oaks, CA, 2008, pp. 745-748 at 
747. 
106 This assumes that a respondent made the purchasing decision in the second half of the year before the 
programming aired and did not complete the Bortz Survey until August in the second year in which the 
programming occurred. The Bortz Survey contacted respondents six to eighteen months after the programming year 
that is being about in the survey. See Section IV.C. It also likely that the decision on distant carriage were made 
sometime in the year before the year in which the programming aired. 
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has conducted research on what the acceptable recall period would be for its surveys. As part of 

this research, it found that the bias associated with using longer recall windows of 3 months, 6 

months, and 12 months increased substantially.107 This suggests that significant recall bias would 

be likely to occur given the span of time between making a programming decision and answering 

the Bortz Survey questions. 

3. The Program Categories Are Poorly Defined and Fail to Align with the 
General Cable Industry Classification of Program Genres 

The Bortz Survey purports to follow the program categories that have been adopted for 

this proceeding.108 For example, in an apparent attempt to gather responses relating to the JSC 

category, the Bortz Survey uses the phrase “live professional and college team sports.”109 But, 

this is an undefined term for survey respondents. The categorizations stated in the Bortz Survey 

are not consistent with, or sufficiently descriptive of, the categories adopted for this proceeding. 

In this proceeding, the JSC program category excludes non-team professional sports, such as 

NASCAR and Formula One racing, PGA and LPGA golf, professional tennis, individual and 

team cycling, running, and swimming competitions, and the Olympics.110 But by formulating the 

questions to refer generally, and vaguely, to “professional and college team sports,” the 

respondent could easily be led to comprehend the question as relating to all professional sports, 

not just live professional team sports.111 Indeed, this problem is compounded because, as I 

understand, the cable industry’s general understanding of which programming falls within a 

given category or genre are not consistent with the categories adopted for this proceeding. The 

industry’s understanding of program genres is broader than how they have been defined for the 

purposes of this proceeding.112 It is my understanding that it would likely be difficult for survey 

respondents to contemplate the “live professional and college team sports” category as not 

 
107 “Recall Period in the Consumer Expenditure Survey Program.” Consumer Expenditure Surveys Methods 
Workshop: Recall Period. U.S. Bureau of Labor Statistics. 
108 See Trautman WDT at p. 26. 
109 See id. at Appendix B. 
110 See Hamilton WDT at p. 10-11. See also Homonoff WRT at p. 9 and Amended Gray WDT at p. 8. 
111 See also, Homonoff WRT at p. 9. 
112 See Hamilton WDT at p. 10. I am not aware of any information that the cable industry’s understanding has 
changed since the prior proceeding. 
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containing the non- team sports (such as NASCAR, golf, and the others noted above), since they 

are all commonly understood in the industry to fall under the “sports” umbrella.113  

As Ms. Hamilton indicated, CSOs were not asked to differentiate, nor could they have 

differentiated, what types of sports should be included in the “Live Professional and College 

Team Sports” category.114 As a result, sample estimates derived from the Bortz Survey data 

would be hopelessly confounded by inappropriate exclusion or inclusion of certain types of 

sports. Thus, when a respondent to the Bortz Survey indicated a relative preference for “live 

professional and college team sports,” there is no way to know whether that respondent was 

thinking of JSC content as understood for the purpose of this proceeding, or a sport like 

professional tennis, which is not considered JSC programming for purposes of this proceeding. 

This is no mere insignificant error. This is a serious flaw with the Bortz Survey to the 

extent respondents did not fully understand the composition of the programming categories they 

were asked about (which is likely given the lack of explanation provided to them).115 And, as 

Table 4 (supra p. 18) demonstrates, the proportion of all sports that is made up of Program 

Suppliers and CTV content (i.e., Other Sports) from 2014-2017 was substantial. After 2014, if a 

respondent provided a relative market value for JSC programs that considered the Other Sports 

category content, then approximately 35% in 2015, 40% in 2016, and 39% in 2017 of the 

content the respondent considered in those valuations should not be credited to JSC. Id. 

Further, CSO program managers do not often differentiate between network and non-

network sports, as the survey asked them to do, and CSO program managers may not have 

recognized that pre- and post-game shows, interviews, and highlights fall within the Program 

Suppliers category (rather than JSC), or that station-produced programs such as high school 

sports games and local newscasts covering professional and college teams fall within the CTV 

program category (rather than JSC).116 In economic terms, it would be difficult for a survey 

respondent to consider what they would budget and spend for any category or genre that is 

defined differently than it is in their normal course of business. As a result, it is not appropriate 

 
113 See id. at p. 10-11. See also Amended Gray WDT at p. 8. This could also include the outdoor activity lifestyle 
sports that are distantly retransmitted. See Written Direct Testimony of Tom Kiely, July 1, 2022, pp. 2 and 5. 
114 See Hamilton WDT at pp. 11-12. 
115 See Amended Gray WDT at p. 10. 
116 See Hamilton WDT at p. 11. 
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to assume that answers given in this hypothetical framework would well represent arms-length 

transactions in an unregulated marketplace. 

Mr. Trautman acknowledged this criticism, and even acknowledged “the potential for 

certain ‘fringe’ programming to be interpreted as belonging in one category when for the 

purposes of these proceedings it may belong in another,” but went on to state that “categories 

must be defined as concisely as possible” and that the use of examples is inappropriate.117 Mr. 

Trautman provided no evidence that the category descriptions given provided respondents with a 

sufficient level of understanding. 

The results of the Horowitz survey in the 2010 to 2013 proceeding clearly demonstrate 

that the descriptions provided to the respondents in the Bortz Survey in that proceeding failed to 

provide a sufficient level of understanding.118 The Horowitz survey provided respondents with 

examples and a detailed description of what was included in each of the programming 

categories.119 In 2012, the Bortz Survey respondents allocated 38% of their hypothetical 

expenditures to live professional and college team sports.120 When provided additional detail and 

the examples, respondents in the Horowitz survey only allocated 26% of their 2012 budget to 

live professional and college team sports.121 This difference demonstrates the descriptions and 

examples included in the survey had a direct and significant effect on the results of the survey. 

By including a single sports category, and not including any reference to sports programming 

outside of live professional and collegiate sports, the average allocation to JSC is likely 

overstated and unreliable. 

 
117 See id. at Appendix A, p. A-8. 
118 In the 2010 to 2013 proceeding, the Judges concluded that “the Horowitz Survey responses and Professor 
Crawford’s duplicate minutes regression analysis, adjusted to account for methodological limitations in these 
approaches, are the best available measures of relative value of the program categories.” See 84 Fed, Reg. at 3610. 
The Judges also found the “Horowitz Survey results to be more reflective of CSOs actual valuations of the program 
categories defined by agreement and adopted in this proceeding [than the Bortz Survey].” See 84 Fed, Reg. at 3591. 
119 See 84 Fed. Reg. at 3584-3585. 
120 See Trautman WDT, p. 36. 
121 See 84 Fed. Reg. at 3585. 
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C. The Bortz Survey Improperly Forced Respondents to Provide an Answer to 
All Questions in the Survey. 

As noted in the Reference Guide on Survey Research, “[s]ome survey respondents may 

have no opinion on an issue under investigation, either because they have never thought about it 

before, or because the question mistakenly assumes a familiarity with the issue.”122 To capture 

this lack of opinion accurately, it is standard to provide respondents with an option to express 

that they do not have an opinion on the issue being investigated. The Bortz Survey design, 

however, did not give respondents that option. Instead, the survey required an answer in response 

to each of the substantive questions, likely introducing a certain level of guessing as to the 

relative value of the programming categories presented to them. 

Based on the wide range of positions held by the respondents to the Bortz Survey, which 

are outlined in the table below, it is likely that many of the respondents did not have an opinion 

of “the relative value to your cable system of each category of programming” or the “percentage, 

if any, of the fixed dollar amount [their] system would have spent” on each category but guessed 

anyway.123 Table 6 shows the list of unique positions held by Bortz Survey respondents. 

Table 6: Unique List of Positions Held by Respondents to the Bortz Survey124 

Admin Marketing & 
Programming 

Regional General 
Manager 

Vice President of 
Marketing 

Administrative Manager Marketing & Public 
Relations 

Regional Manager Vice President of 
Operations 

Area Marketing Manager Marketing & Sales Regional Marketing Vice President of Product 
Management 

Area Regional Vice 
President - District 

Manager 

Marketing & Video 
Production 

Regional Marketing 
Director 

Vice President of 
Production Systems 

Area Vice President Marketing Administrator Regional Marketing 
Manager 

Vice President of Sales 

Area Vice President & 
General Manager 

Marketing Assistant Regional Sales & 
Marketing 

Vice President of Sales & 
Marketing 

Cable General Manager Marketing Coordinator Regional Vice President Video & Product 

Cable Product 
Management 

Marketing Director Regional Vice President 
of Marketing 

Video & Programming 

CEO Marketing General 
Manager 

Sales Video Content 

 
122 Shari Seidman Diamond, Reference Guide on Survey Research, Reference Manual on Scientific Evidence, 
Federal Judicial Center, National Research Council, 389 (2011 3d ed.). 
123 See Bortz Survey at Appendix B. 
124 See Exhibit 4.0. This list includes 112 unique positions normalized to group respondents’ verbatim answers from 
2014 to 2017. 
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CEO & General Manager Marketing Manager Sales & Marketing 
Director 

Video Content Manager 

CEO & President Marketing Product 
Development 

Sales & Marketing 
Manager 

Video Control Manager 

Communications Operations Director Senior Marketing Video Marketing 

Creative Content 
Manager 

Operations Manager Senior Marketing 
Manager 

Video Marketing 
Manager 

Director Owner/Operator Senior Product Manager Video Product 

Director of Customer 
Care Relations 

President Senior Product Marketing Video Product Director 

Director of Product 
Management 

President & Chief 
Operations Officer 

Senior Programming Video Product Manager 

Director of Programming President & General 
Manager 

Senior Regional Vice 
President 

Video Product Marketing 

Director of Programming 
& Marketing 

Product Assistant Senior Vice President Video Product Marketing 
Director 

Director of Public 
Relations 

Product Development & 
Marketing 

Senior Vice President & 
General Manager 

Video Product 
Programming 

District Director Product Manager Senior Video Production 
Manager 

Video Product Regional 
Director 

Engineering Manager Product Marketing Special Projects 
Marketing 

Video Production 

Executive Director Programming TV Production Relations Video Production - 
Marketing 

General Manager Programming & 
Promotions 

Vice President Video Production 
Director 

General Manager & Vice 
President 

Programming Director Vice President & General 
Manager 

Video Programming 

Held Operations Manager Programming Manager Vice President & 
Manager 

Video Programming 
Manager 

Manager Public Relations Vice President & 
Regional Manager 

Video Project Manager 

Manager & Director Public Relations & 
Product Management 

Vice President of 
Accounting 

 

Marketing Public Relations Director Vice President of Cable 
Marketing 

 

Marketing & Product 
Manager 

Regional Director Vice President of 
Engineering & Network 

Development 

 

The Reference Guide on Survey Research explains this problem in a scenario where a 

survey “ask[s] all respondents to answer the question.”125 In such a scenario, answers “will 

reflect only what the respondent can glean from the question, or they may reflect pure 

guessing.126 The imprecision introduced by this approach will increase with the proportion of 

 
125 Shari Seidman Diamond, Reference Guide on Survey Research, Reference Manual on Scientific Evidence, 
Federal Judicial Center, National Research Council, p. 389 (2011 3d ed.). 
126See id. at p. 390. 
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respondents who are unfamiliar with the topic at issue.”127 A researcher can eliminate this 

guessing by including a full-filter or quasi-filter question, which would either allow only 

respondents with an opinion to respond to the survey question or offer respondents a chance to 

express that they do not know or are unsure.128 

The Bortz Survey does not implement any of these suggested measures. Instead, the 

Bortz Survey introduced guessing into the survey design by directing respondents to answer, 

without giving them an option to express no opinion or uncertainty, or at the very least including 

a filter to determine if the respondent did, in fact, have an opinion. This renders the Bortz Survey 

results unreliable. 

D. The Flaws in the Bortz Survey Are Demonstrated by the CSOs Failing to Fully 
Consider the WGNA Conversion 

In 2014, a significant change began to occur in the marketplace due to the conversion of 

WGNA from a broadcast station to a cable network,129 which caused a decline in both JSC and 

CTV compensable minutes.130 As Table 3 shows, JSC’s weighted volume share, weighted by 

both subscribers and by royalty fees generated, dropped by more than 90% between 2014 and 

2015, while CTV weighed volume share dropped by more than 51%. 

Although there were significant changes in the JSC and CTV programming volume 

shares from 2014 through 2017, respondents to the Bortz Survey did not adjust their relative 

market value allocation. Although JSC’s weighted volume share dropped by more than 90% in 

2015, the Bortz Survey respondents only dropped their allocation by roughly 30%. The Bortz 

Survey respondents gave the JSC content 28.5% of the relative value allocation in 2015, when it 

made up only between 0.62% to 1.14% of the programming volume share through the 2017 

royalty year.131 For CTV, its weighted volume share dropped by roughly 51% in 2015, while the 

Bortz Survey respondents increased their relative value allocation by more than 14%.132 As a 

 
127 See id. at p. 390. 
128 See id. at pp. 389-91. 
129 See Section IV.D. 
130 Amended and Corrected Written Testimony of Cleve B. Tyler, Ph.D. (“Amended Tyler WDT”), dated September 
2, 2022, pp. 17-18. 
131 See Bortz Survey, p. 32, and Amended Gray WDT at p. 25, Table 7. 
132 See id. and Amended Gray WDT at p. 25, Table 7. 
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result, the CSOs’ survey responses are discordant with the changes in actual volume shares 

observed in the marketplace. This discordance is indicative of the flaws in the Bortz Survey 

discussed throughout this report and demonstrates that respondents were unable to accurately 

assess the relative market value of the program categories presented to them. 

E. The Bortz Survey Is Inconsistent with the Regression Models 

In the 2010 through 2013 cable royalty allocation, the Judges determined that a 

regression analysis was the best measure of the relative value of program categories.133 The 

Judges were also “struck by the relative consistency of the results across the accepted 

methodologies.”134 In affirming the Judges’ determination, the D.C. Circuit Court emphasized 

the Judges’ methodological preference shift from survey research to regression analysis: “[t]o 

begin with, the Board recognized that its past reliance on cable survey data was a 

‘methodological precedent,’ and explicitly acknowledged that it was shifting from surveys to 

regression analysis as the primary methodology for calculating royalty allocation.”135 

As discussed above, the Bortz Survey results did not reflect the remarkable programming 

volume changes in the JSC and CTV categories. The Bortz Survey results are also inconsistent 

with the results of the regression analysis performed by Dr. Cleve B. Tyler. The figure below 

compares the Bortz Survey results between 2010 and 2017 to the regression results from both the 

Crawford regression run in the 2010 to 2013 proceeding and Dr. Tyler’s regression run in this 

proceeding. 

  

 
133 84 Fed, Reg. at 3610. 
134 See id. 
135 Judgment, Program Suppliers v. Copyright Royalty Board, et al., No. 19-1063, slip op., (D.C. Cir. April 14, 
2020) (“D.C. Circuit Decision”), p. 3. 
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Figure 2: Comparison of Survey Results to the Regression Results136 

 

 

 
136 The regression results from 2010 through 2013 represent Dr. Crawford’s regression results over that time period. 
See 84 Fed. Reg. at 3585. The regression results from 2014 through 2017 represent Dr. Tyler’s regression results. 
See Amended Tyler WDT, p. 5 Figure 1.1. 
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As these graphs demonstrate, until 2014, the results of the Bortz Survey were relatively 

consistent with the results of regression analysis from those same years. But starting in 2015, the 

results of the Bortz Survey began to diverge substantially from the corresponding regression 

results. The Bortz Survey relative value share are no longer consistent with the regression model. 

F. Bortz Survey Results Include Allocations of Relative Value to Content that 
CSOs Did Not Carry 

In addition to presenting respondents with a complex and unrealistic decision framework 

as discussed above, another flaw in the Bortz Survey is that respondents provided market value 

allocations to program content they did not carry. Several Bortz Survey respondents provided 

relative value allocations to compensable programming that they did not carry in the year in 

question. In reviewing respondents survey responses as compared to their runtime minutes of the 

compensable programming they transmitted generated by Dr. Gray, 90 respondents, including 

four respondents in 2014, 33 respondents in 2015, 24 respondents in 2016, and 29 respondents in 

2017, provided relative value allocation to compensable programming they did not carry.137 The 

table below highlights the instances in which respondents gave allocations to programming 

categories that they did not carry, as well as the average allocation these respondents gave to 

such categories. 

Table 7: CSOs Allocation to Compensable Programming They Did Not Carry138 

 CCG CTV SDC PTV PS JSC 
2014: Number of respondents allocating 
to categories they did not carry 0 0 0 0 0 4 
2014: Average allocation percentage for 
non-carried categories N/A N/A N/A N/A N/A 41.3% 
2015: Number of respondents allocating 
to categories they did not carry 0 1 5 1 0 27 
2015: Average allocation percentage for 
non-carried categories N/A 35.0% 8.0% 5.0% N/A 36.9% 
2016: Number of respondents allocating 
to categories they did not carry 0 2 9 0 0 17 

 
137 See Exhibit 5.0. For 2014, this included 4/170 eligible systems interviewed respondents or 2.4%, for 2015 33/197 
eligible systems interviewed respondents or 16.8%, for 2015, 24/199 eligible systems interviewed respondents or 
12.1%, and for 2017 29/179 eligible systems interviewed respondents or 16.2%. 
138 See Exhibit 5.0. 
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 CCG CTV SDC PTV PS JSC 
2016: Average allocation percentage for 
non-carried categories N/A 35.0% 7.6% N/A N/A 32.4% 
2017: Number of respondents allocating 
to categories they did not carry 0 4 6 0 1 22 
2017: Average allocation percentage for 
non-carried categories N/A 23.8% 4.0% N/A 20.0% 37.7% 

Respondent-related measurement error occurs when respondents cannot or will not 

provide accurate data to one or more of the survey questions posed to them.139 The table above 

demonstrates that the Bortz Survey suffers from respondent-related measurement error. The 

extent to which this respondent-related error pervades the Bortz Survey is unknown; but, given 

the aforementioned flaws in the survey, it is likely there is additional respondent-related error. 

In addition, when Mr. Trautman imputed the results of his sample to CSOs who did not 

respond to the survey, he exacerbated the problem. In 114 instances, Trautman improperly 

imputed, to non-responding CSOs, value allocations to categories of programming that those 

CSOs did not actually carry. Thus, these non-responding CSOs were inaccurately counted as 

carrying, and valuing, a content category when, in fact, they did not carry any such content. This 

includes 18 CSOs in 2014, 32 CSOs in 2015, 34 CSOs in 2016, and 30 CSOs in 2017.140 Like 

the errors described above in this section, this error resulted in inaccurate results. 

VI.  Rebuttal to Mr. Papper’s Witness Statement 

A. Summary of Mr. Papper’s Opinions 

In support of the proposition that CTV should be compensated more in this proceeding 

than the last proceeding, CTV put forth the Written Testimony of Robert A. Papper. According 

to Mr. Papper,  

[he] completed an analysis of the 1,935 TV stations involved in distant signal importation 
by Multiple System Cable Operators (MSOs) from 2014 through 2017, and it is my 
conclusion that the Commercial Television claimants should be more highly compensated 

 
139 Lavrakas, Paul J. and Stec., Jeffery A. “Survey Research in Litigation,” Litigation Services Handbook – The Role 
of the Financial Expert. 5e 2014 Cumulative Supplement. Roman L. Weil and Daniel G. Lentz, eds. John Wiley & 
Sons, Hoboken, NJ, 2014. pp. 11-12. Additional respondents may have also done improper research but not said so 
expressly in their responses. 
140 See Exhibit 5.0. 
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than in the last go-around of the Copyright Royalty hearings that involved the years 2010 
– 2013.141 

Mr. Papper based this opinion on his review of a list of broadcast stations that were 

distantly retransmitted by MSOs during the 2014 through 2017 period and separately on the 

RTDNA Surveys on the state of local radio and television news he oversaw from 2010 through 

2017.142 The information from the surveys Mr. Papper oversaw is summarized in the table 

below. 

Table 8: RTDNA Survey Results Used by Mr. Papper143 

 2010 2011 2012 2013 2014 2015 2016 2017 
Average Runtime (hours) of 
Local News per Weekday 5.0 5.3 5.5 5.4 5.3 5.3 5.5 5.7 

Average Runtime (hours) of 
Local News on Saturday 1.7 1.7 1.8 2.0 2.0 2.0 2.2 2.0 

Average Runtime (hours) of 
Local News on Sunday 1.6 1.7 1.8 1.9 1.9 2.0 2.0 2.1 

Percentage of Station Revenue 
Produced by Local News 44.7% 46.8% 48.2% 48.6 50.0% 51.8% 47.7% 52.6% 

For each of the RTDNA Surveys that Mr. Papper relied on, he provided written 

summaries of the surveys, blank examples of the questionnaires, and the summary tables.144 

B. The Papper Report Failed to Disclose Relevant Information to Evaluate and 
Verify the Results of His Survey 

According to the Reference Guide on Survey Research, “[t]he survey report should 

contain (1) a description of the target population, (2) a description of the sampling frame from 

which the sample is to be drawn, (3) a discussion of the difference between the target population 

and the sampling frame; and (4) an evaluation of the likely consequences of that difference.”145 

As discussed above, the Papper report relied on several RTDNA Surveys conducted in the past. 

According to Mr. Papper, the target populations for these studies is an “exhaustive list of TV 

stations that [he] ha[s] compiled and maintain[ed],” and that “a paper survey is sent to every TV 

 
141 See Papper WDT at p. 1. 
142 See id.  
143 See id. at pp. 3-5. 
144 See id. at Appendix C and D. 
145 Diamond, Shari Seidman, Reference Guide on Survey Research., Reference Manual on Scientific Evidence, 3rd 
Edition, Federal Judicial Center, The National Academies Press, Washington, D.C., 2011, p. 377.  
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news director in the U.S.”146 This is the only description Mr. Papper provides of his target 

population. He does not indicate which of these TV stations had broadcasting signals that were 

rebroadcast by CSOs and, thereby, does not explain which of these TV stations would be 

relevant for the purposes of determining what the content of the signals are that CSOs are 

choosing to rebroadcast. 

In addition, Mr. Papper failed to provide any information identifying the sampling frame 

from which his sample was drawn.147 Mr. Papper did not identify how his list was compiled, 

maintained, or updated. According to the American Association for Public Opinion Research, the 

survey researcher should disclose the “procedures for managing the membership, participation, 

and attrition of the panel,” used by the survey researcher.148 Mr. Papper’s database of television 

stations is akin to a panel of respondents and Mr. Papper failed to provide any information about 

this database except his assurance that it is an “exhaustive list of television stations.” 

Similarly, Mr. Papper failed to provide any discussion of the difference between his 

target population of all television news directors in the U.S. and his unknown sampling frame or 

the likely consequences of that difference.149 The sampling frame and Mr. Papper’s method of 

sampling within that frame are critical components of the RTDNA Surveys and the methodology 

he used to conduct those surveys. It is important that Mr. Papper provides exactly what television 

stations are listed in his sampling frame to determine, for example, whether there is coverage 

error with his sampling frame to the target population.150 

According to the Reference Guide on Survey Research, “[t]he completeness of the survey 

report is one indicator of the trustworthiness of the survey and the professionalism of the expert 

who is presenting the results of the survey.”151 The Reference Guide on Survey Research goes on 

 
146 CTV001160-169 at 167. 
147 A sampling frame is a list of all the units; in this case, people that a researcher can sample. 
148 https://www.aapor.org/Standards-Ethics/AAPOR-Code-of-Ethics/Survey-Disclosure-Checklist/Disclosure-
Standards.aspx. 
149 Diamond, Shari Seidman, Reference Guide on Survey Research., Reference Manual on Scientific Evidence, 3rd 
Edition, Federal Judicial Center, The National Academies Press, Washington, D.C., 2011, p. 377.  
150 Coverage error is a bias in a statistic that occurs when the target population does not coincide with the population 
actually sampled. (See Mulry, Mary H. “Coverage Error,” Encyclopedia of Survey Research Methods, Paul J. 
Lavrakas, Editor, SAGE Publications, Inc., Thousand Oaks, CA, 2008, pp. 161-166 at 161). 
151 Diamond, Shari Seidman, Reference Guide on Survey Research., Reference Manual on Scientific Evidence, 3rd 
Edition, Federal Judicial Center, The National Academies Press, Washington, D.C., 2011, p. 415. 
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to provide a list of information a survey report should include in detail.152 The items from the list 

that Mr. Papper has failed to present in his report are included below. 

�x A description of the sample design, including the method of selecting respondents, the 
method of interview, the number of callbacks, respondent eligibility or screening criteria 
and method, and other pertinent information; 

�x A description of the results of sample implementation, including the number of: 
a. potential respondents contacted, 
b. potential respondents not reached, 
c. noneligibles, 
d. refusals, 
e. incomplete interviews or terminations, and 
f. completed interviews; 

�x Estimates of the sampling error, where appropriate (i.e., in probability samples); 
�x Statistical tables clearly labeled and identified regarding the source of the data, including 

the number of raw cases forming the base for each table, row, or column. 

As discussed above, Mr. Papper failed to provide any information on how he established 

his list of all television news directors in U.S. or evidence supporting that his list did in fact 

include all television news directors in U.S. as detailed in the first bullet point above. 

Under the second bullet point, Mr. Papper failed to identify the potential respondents that 

were not reached, any refusals to his survey, or incomplete interviews or terminations. This 

makes it impossible to gauge the level of nonresponse to Mr. Papper’s RTDNA Surveys and the 

nonresponse bias that may impact those survey results. 

Under the third bullet point, Mr. Papper failed to provide any estimates of the sampling 

error for the figures that he relies on in his report. Without quantifying the amount of sampling 

error, there is no indication of how Mr. Papper’s sample estimates can be generalized to his 

target population. Moreover, Mr. Papper relied on differences in the RTDNA Survey results over 

time, yet he failed to determine if any of these results are statistically significantly different or if 

the differences are due to sampling error. 

The most egregious omission by Mr. Papper is the RTDNA Survey data itself. According 

to CTV, Mr. Papper cannot produce the questionnaires that were completed by the survey 

 
152 See id. at pp. 415-416. 
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respondents each year because the survey responses were destroyed.153 Without this data, it is 

impossible to determine if any of Mr. Papper’s work product is accurate and whether his 

conclusions are based on correctly done analyses. It is also impossible to determine the 

credibility of the RTDNA Survey results that Mr. Papper is relying on. This falls under the fourth 

bullet point above. According to the Reference Guide on Survey Research, “[f]ailure to supply 

this information substantially impairs a court’s ability to evaluate a survey.”154 

In addition, according to AAPOR’s Standards for Minimal Disclosure, “good 

professional practice imposes the obligation upon all public opinion and survey researchers to 

disclose sufficient information about how the research was conducted to allow for independent 

review and verification of research claims, regardless of the methodology used in the 

research.”155 The standards for disclosure outlined by AAPOR includes a list of categories of 

information that should be included in any report of research results. Mr. Papper failed to 

disclose the information outlined in several of these categories. These categories of information 

included the following:  

�x Identification of the population under study. Researchers will be specific about the 
decision rules used to define the population when describing the study population, 
including location, age, other social or demographic characteristics. 

�x For probability sample surveys, report estimates of sampling error (often described as 
“the margin of error”) and discuss whether or not the reported sampling error or 
statistical analyses have been adjusted for the design effect due to weighting, clustering, 
or other factors. 

�x Details of how the data was processed and the procedures used to ensure data quality. 
Describe validity checks, where applicable, including but not limited to whether the 
researcher added attention checks, logic checks, or excluded respondents who straight-
lined or completed the survey under a certain time constraint, any screening of content 
for evidence that it originated from bots or fabricated profiles, re-contacts to confirm 
that the interview occurred or to verify respondent’s identity or both, and measures to 
prevent respondents from completing the survey more than once. 

 
153 See Letter from David Ervin to Ronald G. Dove, Jr., et al (dated August 29, 2022) (“[A]ll survey responses 
provided by all stations are destroyed after the results are recorded and tabulated by Professor Papper as a regular 
matter of course.”). 
154 Diamond, Shari Seidman, Reference Guide on Survey Research., Reference Manual on Scientific Evidence, 3rd 
Edition, Federal Judicial Center, The National Academies Press, Washington, D.C., 2011, p. 416. 
155 https://www.aapor.org/Standards-Ethics/AAPOR-Code-of-Ethics/Survey-Disclosure-Checklist/Disclosure-
Standards.aspx. 
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�x Procedures for managing the membership, participation, and attrition of the panel, if a 
pool, panel, or access panel was used. This should be disclosed for both probability and 
non-probability surveys relying on recruited panels of participants. 

�x The unweighted sample size(s) on which one or more reported subgroup estimates are 
based. 

�x Reflecting the fundamental goals of transparency and replicability, AAPOR members 
share the expectation that access to datasets and related documentation will be provided 
to allow for independent review and verification of research claims upon request. In 
order to protect the privacy of individual respondents, such datasets will be de-identified 
to remove variables that can reasonably be expected to identify a respondent. 

These requirements are similar to the requirements outlined in the Reference Guide on 

Survey Research and described above. Once again, Mr. Papper has failed to meet these standard 

disclosure requirements. As a result, Mr. Papper failed to provide the information necessary to 

evaluate the RTDNA Surveys. It is impossible to determine if the results of the RTDNA Surveys 

are reliable or not. Accordingly, they should be disregarded entirely.  

VII.  Conclusions 

Because of the serious flaws with the Bortz Survey identified above, the Bortz Survey is 

not a reliable or accurate method of determining the relative market value of the distant signal 

compensable programming. This renders the results of the Bortz Survey unreliable for allocation 

of the 2014-2017 cable royalties to the individual programming categories. Also, because Mr. 

Papper failed to produce information necessary to evaluate the RTDNA surveys he relied on for 

his opinions, those opinions should be disregarded.  

I declare under penalty of perjury that the foregoing testimony is true and correct, and of 

my personal knowledge. 

Executed on November 2, 2022 

____________________________ 

 Jeffery A. Stec, Ph.D. 
 Managing Director 
 Berkeley Research Group 
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JEFFERY A. STEC, Ph.D. 

BERKELEY RESEARCH GROUP, LLC 
70 W. Madison Suite 5000 | Chicago, IL 60602 

 
Direct: 312.429.7970 
jstec@thinkbrg.com 

 
As a Managing Director, leader of Berkeley Research Group’s Intellectual Property Practice, and co-
leader of its Economics and Damages Community, Dr. Stec has worked extensively over the last 21 
years in the areas of antitrust, finance, intellectual property, and survey research, both as a consulting 
expert and as an expert witness. His engagements typically involve the application of economic, 
financial, statistical, and survey research theory and methodology to the collection and analysis of 
data to evaluate the economic impact of decisions made by consumers and firms. 

In the area of intellectual property, Dr. Stec has conducted economic and econometric analyses to 
determine the value of intellectual property as well as the amount of economic damages resulting from 
patent, trademark, trade secret, or copyright infringement. In his work, he has addressed economic 
issues such as the appropriate measurement of revenues associated with the use of the infringing IP, 
the portion of those revenues that can be attributed to the intellectual property, and whether the 
apportionment can be regarded as reasonable. He has evaluated economic and survey research 
issues in the context of Section 337 investigations conducted by the U.S. International Trade 
Commission. In addition, he has also evaluated the effects of anticompetitive conduct as it relates to 
the use of IP. In the context of trademarks and trade dress, he has evaluated issues of secondary 
meaning, genericness, dilution, and likelihood of confusion. Dr. Stec has also determined economic 
damages that have resulted from false advertising and counterfeit claims. 

In the area of survey research, Dr. Stec has both created and critically evaluated surveys in the 
context of antitrust and intellectual property engagements. He has developed complex sample 
designs, designed survey questionnaires, and collected and analyzed survey data, including the 
derivation of complex variance estimates using simulation methods. He has conducted surveys that 
have been used to determine consumers’ perceptions and actions in the marketplace, including 
whether products’ names or trade dress are distinctive, confusing, or generic. Dr. Stec has also 
examined how products are used in the marketplace and how consumers value product features. Dr. 
Stec has consulted on best survey practices for the design, collection, and analysis of survey data. 

In the area of antitrust, Dr. Stec has used economic and econometric analyses to investigate issues 
related to market definition, class certification, determination of market power or market dominance, and 
the effect of anticompetitive acts on competition. Some of these investigations include the effects of 
anticompetitive acts in the context of Sherman, Clayton, and Robinson-Patman Act claims dealing with 
abuse of market power as well as the use of various horizontal and vertical restraints, like price fixing, 
price discrimination, refusals to deal, exclusive dealing arrangements, and tying, on individual firms or 
members of a class. 

In the area of finance, Dr. Stec has used financial theory and econometrics to conduct analyses to 
determine asset values and shareholder loss in the context of securities fraud and late trading claims. 
These analyses have included the use of various loss causation and event study paradigms as well as 
trading simulation studies. Dr. Stec has examined claims of financial lending discrimination, which 
included investigations of the likelihood of discrimination and the potential damages caused by that 
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discrimination. Dr. Stec has also used financial theory to determine damages in commercial contract 
disputes and product liability litigation. 

Engagements Dr. Stec has worked on have dealt with the semiconductor and semiconductor design, 
computer software and hardware, consumer products, pharmaceuticals, telecommunications, handheld 
mobile devices, paper products, casino gaming, consumer appliances, automated pharmacy systems, 
consumer electronics, automobiles, heavy haul truck trailers, textile machine, precious stones, fashion 
apparel and luxury accessories, outdoor lighting, vehicle parts, medical products, hardware, product 
packaging, toys, entertainment, food, mass media, plastics, pallet, television ratings, financial securities 
and loans, alcohol, tobacco, sugar, sweetener, and tradeshow industries, among others. 

Prior to joining Berkeley Research Group, Dr. Stec had been engaged as a Vice President in economic 
and survey research consulting with another economic consulting firm. Prior to that, he has analyzed 
the credit card industry in detail, including co-authoring monthly state and national surveys to gauge 
consumers’ credit card and overall indebtedness. He also helped to design numerous telephone, mail, 
and internet surveys for various clients. His responsibilities included everything from sample and 
questionnaire design to data collection methods and statistical analyses of survey data. He has 
performed econometric studies and written on various economic and survey research topics such as, 
optimal forecasting methods using time- series data, the effects of unit nonresponse on survey data, 
efficient methods for conducting telephone surveys, and methods for gauging the degree of consumer 
indebtedness using original survey data. 

Dr. Stec has presented his research at the annual meetings of the American Statistical Association, the 
American Association of Public Opinion Research, the Midwest Association of Public Opinion Research, 
the Ohio Association of Economists and Political Scientists, the Midwest Macroeconomics Association, 
and the Columbus Association of Business Economists as well as in numerous presentations as a guest 
lecturer and presenter for CLE courses. He has also published his work in Public Opinion Quarterly, the 
American Statistical Association’s Proceedings of the Section on Survey Research Methods and 
Proceedings of the Section on Government Statistics and Section on Social Statistics. Dr. Stec also 
contributed and served as a member of the advisory board for the Encyclopedia of Survey Research 
Methods. He has also written the chapter on the use of surveys in litigation published in the Litigation 
Services Handbook. He is recognized as an expert by Who’s Who Legal – Litigation, IAM Patent 1000, 
and Chambers and Partners, Litigation Support: Economic Analysts. 
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Ph.D., Economics The Ohio State University, 2000 

M.A., Economics The Ohio State University, 1995 

B.A., Economics, The University of Illinois – Chicago, 1994 
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2004-2017 Vice President, Intellectual Property, Charles River Associates 
2000-2004 Director, Intellectual Property, InteCap, Inc. 
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SELECTED EXPERIENCE 
 

Intellectual Property 
 
Developed economic models to determine damages due to infringement of patents held by a large 
paper products company. Included a determination of the damages due to the plaintiff’s loss of 
distribution for its patented products due to the infringement of the defendant. Developed a lost 
distribution model to quantify the amount of distribution lost and the value of that distribution in terms 
of lost sales to the plaintiff.  Additionally, it included the development of a lost profits, market share 
based model that quantified the lost profits due to lost customers’ sales. 
 
Provided expert testimony in a patent infringement litigation in the plastic product manufacturing 
industry. Determined the percentage of accused products that infringed a number of patents by 
developing and conducting a multi-stage probability sample of the relevant plastic packaged products. 
Responsibilities included sample design, overseeing data collection, and data analysis using 
advanced statistical methods. 
 
Developed economic models to determine damages suffered by a manufacturer of pharmaceutical 
products as a result of infringement of a number of patents. Studied the market for the patented 
product, evaluated the substitutability of potentially competing products, and determined sales and 
profits lost by the patent holder. Constructed and queried a large product database to determine which 
products infringed which of the many patents-in-suit. Developed analyses of a reasonable royalty 
under a hypothetical licensing agreement and the effect of the infringing product on the price in the 
marketplace. Evaluated an econometric market expansion theory proposed by the counterparty. 
 
Developed economic models to determine damages suffered by a manufacturer of semiconductor 
devices as a result of a competitor’s infringement of numerous patents. Determined the profits the 
plaintiff lost due to price erosion and a determination of reasonable royalties on infringing sales. 
Constructed a sophisticated econometric model using a large dataset of sales, prices, and other 
variables that estimated the price elasticity of demand for the relevant product and geographic markets. 
 
Provided expert testimony in a trademark infringement litigation in the children’s toy industry. 
Determined whether survey data were appropriately collected and analyzed in the evaluation of 
secondary meaning to a mark. Evaluated the survey methodology used by the counterparty to 
determine whether secondary meaning had accrued to the mark. 
 
Constructed and queried a large proprietary database of regional oil and gas prices to determine 
differences in branded and generic prices for the purposes of determining the value of a gasoline 
trademark. Included filtering of the database to examine price differences for various grades of gasoline, 
various regions of operation, and various time periods. 
 
Provided expert testimony in a trademark infringement litigation in the wine industry. Determined 
whether survey data were appropriately collected and analyzed in the context of likelihood of confusion 
between two marks. Evaluated the survey methodology used by the counterparty to determine 
whether there was survey evidence of the likelihood of confusion between the marks. 
 
Developed economic models to determine damages suffered by a manufacturer of coronary medical 
devices as a result of a competitor’s infringement of numerous patents. Developed lost profits and 
reasonable royalty models addressing issues of market definition, product pricing in the absence of 
infringement, market size and competitors’ market share but-for infringement, and determination of 
incremental costs. Developed sophisticated econometric models to address these issues. 
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Provided expert testimony in a theft of trade secrets in the investor relations services and technology 
industry. Determined expected client longevity in the absence of the theft of trade secrets taking into 
account client-specific characteristics using multivariate statistical models that also accounted for the 
censored nature of the underlying data. Developed damages models using the expected client 
longevity and the actual client longevity to determine the impact of the alleged theft of trade secrets. 
 
Developed economic models to determine damages suffered by a consumer goods manufacturer as 
a result of counterfeit sales being made by various retailers. Determined the profits the plaintiff lost 
due to price erosion in the relevant product and geographic markets. Developed econometric models 
to determine the price elasticity of demand for the impacted consumer goods. 
 
Developed economic models to determine damages suffered by inventors of children’s consumer 
products as a result of infringement of a number of patents. Evaluated the product and geographic 
markets for the patented product; valued the patented technology, including the determination of the 
impact of the use of the patented technology on the infringer’s sales and profits and the costs to 
design around the infringed technology; and determined the impact various other factors would have 
on the royalty rate that might be negotiated by both parties. 
 
Developed economic models to determine damages suffered by a manufacturer of gene sequencing 
and analysis products as a result of infringement of a number of patents. Studied the markets for the 
patented product, evaluated the substitutability of potentially competing products made by various 
manufacturers, and valued the patented technology from both parties’ perspectives. Constructed 
and queried a large product database to determine which products infringed which patents-in-suit 
and the revenues associated with those products. 
 
Provided expert testimony in a patent infringement matter related to antitrust counterclaims in the 
centralized hospital pharmacy automation systems market. Conducted analyses to determine the 
relevant product and geographic markets. Evaluated whether the counterparty had market power in 
the relevant markets. Examined alleged anticompetitive acts to determine the economic impact of 
these acts. Determined economic damages these anticompetitive acts had on the claimant. 
 
Provided expert testimony in a trademark infringement litigation in the low-bed, heavy haul trailer 
industry. Designed sampling approach and survey instrument used to collect data. Analyzed data 
collected from the survey in the context of whether secondary meaning could be attached to the 
trademark at issue. 
 
Provided expert testimony in a trademark infringement litigation in the clothing fashion industry. 
Evaluated the market definition methodology used by the opposing expert and determined the 
appropriate definition of the relevant market. Evaluated the survey methodology used by the 
counterparty to determine whether there was survey evidence of the likelihood of confusion between 
the marks. Determined whether survey data were appropriately collected and analyzed to determine 
the likelihood of confusion. Evaluated whether damages occurred to the defendant due to the 
likelihood of reverse confusion. 
 
Developed economic analyses to determine the appropriate royalty rate for a compulsory license which 
would give the infringing party the ability to continue to make and sell medical devices after a jury found 
infringement. Examined the patented technology’s benefits to the infringer and the maximum it would 
be willing to pay for its use. Examined the benefits of the patented technology to the infringed party 
and the minimum it would be willing to accept for its use. 
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Provided expert testimony in a trademark infringement litigation in the antibiotic ointment industry. 
Evaluated the survey methodology used by the counterparty to determine whether there was survey 
evidence that secondary meaning had been established for the trademark. Determined whether 
survey data were appropriately collected and analyzed to determine secondary meaning. Evaluated 
the appropriateness of using the survey data collected for the purposes of determining whether 
dilution to the trademark had occurred. 
 
Developed economic models to determine damages suffered by a manufacturer of outdoor security 
lighting products as a result of patent infringement. Defined the markets for the patented product and 
the relevant substitutes for that product. Established the likelihood that lost sales due to the 
counterparty’s infringement of the patent. Determined the value of the patented technology to both 
parties in generating product sales. 
 
Provided expert testimony in a patent infringement litigation in the handheld mobile computing devices 
industry for the purposes of a preliminary injunction. Defined the relevant market for the alleged 
infringing products. Determined the competitive effect that the accused products would have on the 
counterparty’s sales and product prices. Evaluated the likelihood that the plaintiff would be irreparable 
harmed by the alleged patent infringement. Evaluated the counterparty’s opinions as to the effects on 
its sales and prices of the alleged infringement. 
 
Conducted survey research in a trademark infringement litigation in the student information systems 
software industry. Designed the survey questionnaire and sampling approach used to collect data. 
Analyzed data collected from the survey in the context of whether secondary meaning could be 
attached to the trademark at issue. 
 
Provided expert testimony in a patent infringement litigation in the hydraulic disc bicycle brake industry. 
Conducted analyses to determine the relevant market.  Evaluated claims of lost profits, price erosion, 
and reasonable royalties. Developed analyses to determine demand for the patented feature of the 
products as well as economic damages due to patent infringement. 
 
Provided expert testimony in a patent infringement litigation in the medical products industry. Evaluated 
the product market for the patented product to determine demand for and the value of the patented 
technology. Determined the costs to design around the infringed technology and determined the 
impact various other factors would have on the royalty rate that might be negotiated by both parties. 
 
Provided expert testimony in a copyright infringement litigation in the software industry. Determined 
the relevant market in which the software was used. Developed analyses to determine the foregone 
profits due to the illegal use of the copyrighted software as well as the unjust enrichment for that use. 
 
Developed economic and survey research analyses to evaluate damages claims associated with 
alleged violations of the Lanham Act concerning false advertising in clothes dryer industry. Evaluated 
whether the alleged false advertising had an adverse impact on the sales and prices of the 
counterparty’s clothes dryers. Evaluated whether the alleged false advertising had a favorable impact 
on the accused party’s clothes dryers. 
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Provided expert testimony in a patent infringement litigation in the farm machinery industry. Oversaw 
the sampling and collection of data from the use of the alleged infringing machines as well as non-
infringing alternatives. Conducted advanced statistical tests to determine whether various 
configurations of the farm machinery produced statistical different measures of performance. Evaluated 
the statistical methodology used by the counterparty’s expert. 
 
Provided expert testimony in patent infringement matter in the medical products industry. Studied the 
markets for the patented product and evaluated the substitutability of potentially competing products 
made by various manufacturers to determine the relevant market. Developed economic models to 
value the patented technology from both parties’ perspectives in order to determine damages suffered 
by the plaintiff.   Evaluated the opposing expert’s damages opinions attributed to the counterparty’s 
alleged infringement. 
 
Conducted industry research and developed economic models to determine the value of a portfolio of 
patents in the gene sequencing industry. Provided information on the possible ways in which the patents 
could be monetized to provide value to the client. 
 
Provided expert testimony in a patent infringement litigation in the compact digital camera industry. 
Evaluated the survey methodology used by the counterparty’s expert to determine the value of the 
patented features in the accused products. Determined whether the survey and sampling design 
were appropriately constructed. Examined whether the survey data were appropriately collected and 
analyzed to determine the value of the patented features. 
 
Conducted survey research in a copyright infringement litigation in the outdoor wind sculpture industry. 
Designed the survey questionnaire and sampling approach used to collect data. Analyzed data 
collected from the survey to evaluate whether the protected work and the accused work were 
substantially similar from the viewpoint of an ordinary observer. 
 
Provided expert testimony in a patent infringement investigation in the video analytics software 
industry. Evaluated the counterparty’s claims regarding the economic prong of the domestic industry 
requirement. Determined the amount of the bond associated with the Presidential review period. 
 
Provided expert testimony in a patent infringement investigation in the vehicle windshield wiper blade 
industry. Analyzed financial and industry information to evaluate whether a domestic industry had 
been established by the Complainant. Conducted analyses to evaluate the appropriateness of an 
exclusion order, cease-and-desist order, and the appropriate amount of the bond associated with the 
Presidential review period. Evaluated the counterparty’s claims regarding the economic prong of the 
domestic industry requirement. 
 
Conducted survey research in a trademark infringement litigation in the retirement home industry. 
Designed the survey questionnaire and sampling approach used to collect data. Analyzed data 
collected from the survey in the context of whether there was the likelihood of confusion between the 
trademarks at issue. 
 
Developed economic analyses to determine whether there was evidence of commercial success for a 
pharmaceutical product in its relevant market. Examined the financial information for the 
pharmaceutical product as well as discounted profitability of the product relative to the investments 
undertaken to bring the product to market. Evaluated the counterparty’s claims regarding commercial 
success. 
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Conducted survey research in a trademark infringement litigation in the coffee maker industry. 
Designed sampling approach and survey instrument used to collect data. Analyzed data collected 
from the survey in the context of whether secondary meaning could be attached to the trademark at 
issue. 
 
Conducted industry research, evaluated economic models, and developed licensing strategy to assist 
the valuation and licensing of patented technology and trade secrets in the steel-making industry. 
Provided information on the possible ways in which the technology could be licensed and provided 
strategic advice on how to set up the licensing agreement. 
 
Developed economic analyses to determine whether there was evidence of commercial success for a 
pharmaceutical product in its relevant market. Determined the relevant market for the product. 
Examined the financial information for the pharmaceutical product as well as the market presence of 
the product. Accounted for relevant macroeconomic, industry, and company-specific factors in 
examining the pharmaceutical product’s performance. 
 
Provided expert testimony in a patent infringement litigation in the commercial bakery tray industry. 
Conducted analyses to determine the relevant market. Determined economic damages due to lost 
profits on lost sales, price erosion, and reasonable royalties. 
 
Provided expert testimony in a patent infringement investigation in the smartphone, tablet, and other 
wireless devices industries. Analyzed the relevant markets to evaluate whether harm to public interest 
was likely to occur if the Commission was to grant the Complainant an exclusion order. 
Evaluated the counterparties’ claims regarding potential harm to public interest under the proposed 
exclusion order. 
 
Provided expert testimony in a trademark infringement litigation in the tool industry. Evaluated the 
survey methodology used by the counterparty to determine whether there was survey evidence of 
secondary meaning related to the trade dress of the tools. Also evaluated whether there was a 
likelihood of confusion in the marketplace between the asserted trade dress and the accused trade 
dress. 
 
Conducted survey research in a trademark and trade dress infringement litigation in the office 
supplies industry. Designed sampling approach and survey instrument used to collect data. 
Analyzed data collected from the survey in the context of whether there was a likelihood of confusion 
in the marketplace between the protected trademark and trade dress and the accused trademark and 
trade dress. 
 
Provided expert testimony in patent infringement litigations in the software industry. Designed 
sampling approach and survey instrument used to collect data. Analyzed data collected from the 
survey in the context of the usage, importance, and purchasing drivers of various software features. 
Evaluated the counterparty’s claims regarding various software features. 
 
Provided expert testimony in a trademark infringement litigation in the vegetable produce industry. 
Evaluated the survey methodology used by the counterparty to determine whether there was survey 
evidence of a likelihood of confusion between the asserted trademark and the accused trademark. 
Determined whether survey data were appropriately collected and analyzed to determine likelihood of 
confusion. 
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Conducted survey research in a patent infringement litigation in the smartphone, tablet, MP3 player, 
and computer industries. Designed sampling approach, experimental design, and survey instrument 
used to collect data. Analyzed data collected from the survey in the context of the usage, importance, 
and willingness to pay for various product features. 
 
Provided expert testimony in a patent infringement litigation in the medical products industry for the 
purposes of a preliminary injunction. Defined the relevant market for the alleged infringing products. 
Determined the competitive effect that the accused products would have on the counterparty’s sales 
and product prices. Evaluated potential damages claims and the defendant’s ability to pay these 
claims. Evaluated the likelihood that the plaintiff would be irreparable harmed by the alleged patent 
infringement. Evaluated the counterparty’s opinions as to the effects on its sales and prices of the 
alleged infringement. 
 
Provided expert testimony in a patent infringement litigation in the smartphone industry. Evaluated the 
survey methodology used by the counterparty to determine the usage of, importance of, and 
willingness to pay for the alleged patented smartphone features. 
 
Conducted survey research and econometric analyses in a patent infringement litigation in the digital 
content management industry. Evaluated the counterparty’s survey research in the context of the 
willingness to pay for various product features. 
 
Provided expert testimony in a patent infringement arbitration in the smartphone industry. Conducted 
economic analyses to determine the appropriate balancing royalty payment for a cross license to each 
party’s respective patent portfolios, which included patents, divested patents, and standard essential 
patents. Evaluated the counterparty’s opinions as to balancing royalty payment. 
 
Conducted survey research in a trade dress matter in the clothing industry. Designed sampling 
approach and survey instrument used to collect data. Analyzed data collected from the survey in the 
context of whether there was secondary meaning associated with the asserted trade dress. 
 
Conducted survey research in a trade dress matter in the baked goods industry. Designed sampling 
approach and survey instrument used to collect data. Analyzed data collected from the survey in the 
context of whether there was likelihood of confusion between the asserted trade dress and the 
allegedly infringing trade dress. 
 
Provided expert testimony in patent infringement matter in the automotive industry. Evaluated the 
markets for the patented product as well as licensing practices in the industry. Developed economic 
models to value the patented technology from both parties’ perspectives in order to determine 
damages suffered by the plaintiff.   Evaluated the opposing expert’s damages opinions attributed to the 
counterparty’s alleged infringement. 
 
Provided expert testimony in a patent infringement litigation in the disposable training pants industry. 
Evaluated the counterparty’s survey research in the context of the usage, importance, and willingness 
to pay for various product features. Evaluated the counterparty’s damages claim as it related to the 
use of the counterparty’s survey evidence. 
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Provided expert testimony in a Lanham Act matter concerning false advertising in the mattress industry. 
Developed financial and econometric models to determine to what extent, if any, the alleged false 
advertising had on the plaintiff’s sales and profits. Incorporated these models into a determination of the 
appropriate damages due to the alleged false advertising. 
 
Provided expert testimony in a trademark infringement investigation in the shoe industry. Evaluated the 
survey methodology used by the counterparty to determine whether there was a likelihood of confusion 
in the marketplace between the asserted trade dress and the accused trade dress. 
 
Provided expert testimony in a patent infringement litigation in the server software industry. Evaluated 
the counterparty’s survey research in the context of the usage of various product features. Evaluated 
the counterparty’s damages claim as it related to the use of the counterparty’s survey evidence to 
apportion the royalty base and set the royalty rate. 
 

Provided expert testimony in a patent infringement litigation in the camera industry. Designed 
sampling approach and survey instrument used to collect data. Analyzed data collected from the 
survey in the context of the usage and relative importance of various camera features. Evaluated the 
counterparty’s claims regarding various software features. 
 
Conducted survey research and developed economic analyses to evaluate claims associated with 
alleged false advertising in food industry. Evaluated whether the alleged false advertising had an 
adverse impact on the demand for the relevant food product. 
 
Provided expert testimony in a trademark infringement litigation in the digital media content software 
industry. Evaluated the survey methodology used by the counterparty to determine whether there was 
a likelihood of confusion in the marketplace between the asserted trade dress and the accused trade 
dress. 
 
Conducted survey research to evaluate claims associated with alleged false advertising in healthcare 
industry.  Designed sampling approach and survey instrument used to collect data. Analyzed data 
collected from the survey to determine whether there was an impact to the false advertising. 
 
Provided expert testimony in a patent infringement litigation in the telematics devices industry. 
Designed sampling approach and survey instrument used to collect data. Analyzed data collected 
from the survey in the context of the usage and relative importance of various telematics devices 
features. 
 
Provided expert testimony in a trademark infringement litigation in the consumer lighting products 
industry. Conducted survey research to determine whether there was a likelihood of confusion in the 
marketplace between the asserted trademarks and trade dress and the accused trademarks and trade 
dress. 
 
Provided expert testimony in a false advertising litigation in the pharmaceutical industry. Conducted 
econometric analyses that were used to determine whether the plaintiff incurred damages due to the 
alleged false advertising. Evaluated the counterparty’s counterclaims regarding false advertising 
damages. 
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Provided expert testimony in a patent infringement matter in the automobile industry. Determined the 
value that could be associated with the alleged use of the patented technology in one component of a 
multicomponent product and the damages associated with that alleged use. Evaluated the 
counterparty’s damages claims regarding patent infringement damages. 
 
Provided expert testimony in a trademark infringement litigation in the video and audio editing software 
industry. Evaluated the survey methodology used by the counterparty to determine whether there was 
a likelihood of confusion in the marketplace between the asserted trademark and trade dress and the 
accused trademark and trade dress. 
 
Provided expert testimony in multiple litigations related to alleged misrepresentations made in violation 
of the Lanham Act in the security services industry. Evaluated the surveys conducted by the 
counterparty’s survey expert regarding the impact of the alleged misrepresentations on current 
consumers’ decisions of which security services to retain. Evaluated counterparty’s damages claims 
and methodology regarding the number of customers lost due to the alleged misrepresentations and 
the value of those customers’ accounts. 
 
Provided expert testimony in a patent infringement litigation in the home video game industry. 
Evaluated the counterparty’s survey research in the context of the usage and value of various product 
features. Evaluated the counterparty’s damages claim as it related to the use of the counterparty’s 
survey evidence to apportion the royalty base and set the royalty rate. 
 
Provided expert testimony in multiple patent infringement litigation dealing with an Abbreviated New 
Drug Application. Developed economic analyses to determine whether there was evidence of 
commercial success for a pharmaceutical product in its relevant market. Determined the relevant 
market for the product. Examined the financial information for the pharmaceutical product as well as the 
market presence of the product. Accounted for relevant macroeconomic, industry, and company-
specific factors in examining the pharmaceutical product’s performance. 
 
Provided expert testimony in a trademark and copyright litigation in the entertainment industry. 
Conducted analyses to determine the value of the asserted intellectual property and the likely structure 
of a hypothetical license. Evaluated the counterparty’s claims regarding trademark and copyright 
damages. 
 
Provided expert testimony in a trademark infringement litigation in the automotive tire industry. 
Conducted survey research to determine whether there was secondary meaning associated with the 
asserted trade dress as well as whether there was a likelihood of confusion in the marketplace 
between the asserted trade dress and the accused trade dress. 
 
Provided expert testimony in a trademark infringement litigation in the sporting goods industry. 
Conducted survey research to determine whether there was a likelihood of confusion in the 
marketplace between the asserted trademark and the accused trademark. 
 
Provided expert testimony in a copyright royalty matter involving the distribution of a royalty pool 
amongst various claimants. Conducted economic analyses to determine the appropriate methodology 
to employ to allocate royalty payments to the claimants. 
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Antitrust 
 
Developed economic analyses addressing liability and damage issues in a litigation involving claims of 
Robinson-Patman antitrust violations. Analyzed the economic impact of alleged price discrimination on 
the sales of the plaintiff using a very large database of sales transactions on a weekly basis for every 
cigarette retailer in the continental U.S. over a seven-year period. Developed sophisticated 
econometric models to quantify the amount of the economic impact. Reviewed financial and sales 
records to assess the impact on profits of alleged lost sales due to pricing decisions based on the 
higher costs. 
 
Prepared economics analyses pertaining to the market structure, conduct, and performance for the 
rapid prototyping machine market. Conducted an economic analysis to determine the appropriate 
antitrust market. Determined the amount of market power that certain market participants had in the 
marketplace. Determined the effects to competition in the defined market of anticompetitive acts 
committed by the counterparty. 
 
Provided expert testimony relating to the processed sugar industry which addressed whether events in 
that industry could have led to lost business opportunities for a firm in that industry. Conducted 
economic analyses to determine the appropriate market for the products at issue. Examined events in 
the industry and conducted industry research to determine the effects of industry events on business 
opportunities for that firm. 
 
Developed economic analyses and conducted economic research to determine whether a large 
semiconductor manufacturer had a position of dominance in the relevant market for microprocessors. 
Analyzed the demand-side and supply-side substitution possibilities in the context of the determination 
of the relevant market. Analyzed innovation and competition in the industry to address the issue of 
dominance. 
 
Developed analyses to address issues of class certification in a litigation dealing with claims of 
anticompetitive conduct in the wooden pallet industry. Addressed plaintiffs’ proposed survey research, 
used to estimate damages, by examining their survey methodology using a total survey error approach. 

 
Developed economic and econometric analyses and conducted economic research to determine whether 
collusive behavior took place among a group of large manufacturers against a class of downstream 
customers in the containerboard market. Analyzed the economics underlying the business and financial 
decision made in the operations of the manufacturing business. 

 
Conducted survey research to determine what products and services are likely part of the relevant 
market for the purposes of determining substitutes for the products and services of two firms intending 
to merge their businesses into one firm in the sports entertainment market.  

 
General Consulting and Litigation 

 
Evaluated the damages suffered by a domestic manufacturer of orthopedic products as a result of a 
breach of best efforts clause by one of its foreign distributors. Reviewed financial and market data to 
gauge the performance of the distributor. Determined the revenues and profits lost by the 
manufacturer due to the distributor’s failure to use its best efforts. Included an analysis of the value of 
returned inventory by the distributor to the manufacturer. 
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Evaluated the damages suffered by a domestic manufacturer of orthopedic products as a result of a 
breach of its contract with one of its domestic distributors. Reviewed financial and market data to 
gauge the performance of the distributor. Evaluated the use of mortality tables in the context of the 
plaintiff’s expert report. Developed sophisticated NPV models that determined the revenues and 
profits lost by the distributor due to the breach of contract. 
 
Provided consulting expertise to assist a large data collection and media ratings company in best 
practices improvements regarding its telephone survey operations. Conducted research into its 
current methods for conducting telephone surveys, including analyses of large databases of calling 
records and outcomes. Developed multivariate statistical models to better forecast calling outcomes 
and researched improved calling rules to enhance performance. 
 
Provided expert testimony in a breach of contract litigation in which economic analyses were used to 
determine the loss of members and members’ purchases suffered by a large hardware cooperative due 
to the breach of contract by a large accounting firm. Using large data sets provided by the coop, 
developed econometric analyses that gauged the economic impact of a large financial loss suffered by 
the cooperative due to the breach of contract while accounting for unrelated events surrounding the 
announcement of the loss. 
 
Provided expert testimony in a breach of contract litigation related to software usage and the payment 
of royalties. Developed analyses that determined the number of licenses for which a software 
company was not paid a royalty for the use of the licenses. Evaluated the survey data and survey 
methodology used by the counterparty to determine the extent to which an embedded software 
program included in a larger software package was invoked. 
 
Provided expert testimony in a breach of contract litigation related to product failure and the loss of 
business in the auto parts industry. Developed economic analyses to define properly the relevant 
market, estimate market size, and determine other factors that impacted the plaintiff’s business. 
Evaluated the counterparty’s use of product diffusion models to quantify damages due to lost business. 
 
Provided consulting expertise to assist a large data collection and media ratings company in best 
practices improvements regarding its telephone survey operations. Conducted research of large 
databases of calling records and outcomes. Developed cost analyses to identify the direct and indirect 
costs of certain outcomes. Recommended alternative data collection methods and other best 
practices suggestions to minimize the costs of undesirable outcomes without compromising data 
quality. 
 
Developed economic analyses to determine damages resulting from a breach of a license agreement 
between companies in the flat screen television industry. Evaluated counterparty’s damages claims of 
foregone royalties and loss of enterprise value due to the breach. 
 
Provided expert testimony in a litigation related to violations of ballot secrecy in the election of union 
officials. Developed statistical models to examine voting patterns and voter turnout from the contested 
elections to evaluate claims that the violation of ballot secrecy impacted election results. Evaluated 
counterparty’s vote reallocation models to determine their reasonableness. 
 
Evaluated the survey conducted by the counterparty’s survey expert regarding the product 
characteristics and specifications that were factors in consumers’ purchasing decisions of large, 
high-end computer servers. Conducted analyses of survey data to determine the importance of 
certain purchase drivers in the context of consumers’ overall decision-making process. 
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Developed a multi-stage stratified sampling design used to draw samples from a large wholesaler of 
precious stones for the purposes of valuing the wholesaler’s precious stones inventory. Derived 
formulae for the sample estimates and variances of the sample estimates. Consulted on appropriate 
sample sizes to obtain desired level of precision for the sample estimates. Programmed the sample 
design and calculation of sample estimates and variances using statistical software. 
 
Developed economic analyses using multiple, large databases to evaluate competitive relationships 
between certain trade shows in the trade show industry. Determined whether certain trade shows 
detracted from the commercial success of other trade shows. Developed a survey and sampling 
methodology to collect relevant economic data.  Developed approaches to determine the amount and 
degree of competitive overlap across various trade shows. 
 
Provided expert testimony in a litigation related to the alleged devaluation of class members Rewards 
points due to a change in the customer rewards program. Developed analyses to quantify the 
economic impact of the program change on class members’ points. Evaluated the counterparty’s 
damages claims of economic harm due to the breach of the program agreement. 
 
Provided expert testimony in a litigation related to product liability in an automobile accident. 
Determined the diminished earning capacity of the injured party using economic and financial models 
to gauge potential lost earnings and benefits. Evaluated counterparty’s damages claims and 
methodology to determine their reasonableness. 
 
Developed economic analyses based on proprietary data, third-party research, and survey data to 
determine the amount of economic damages attributable to a larger product failure and product recall 
in the refrigerator industry. Evaluated the counterparty’s analyses and damages claims of the 
economic harm due to the product failure and recall. 
 
Conducted survey research to evaluate movie theater attendance patterns, reasons for going to movie 
theaters, the relative importance of these reasons in attending movies, and pricing information for 
movie theater products. Designed the survey questionnaire and sampling approach. Oversaw the 
data collection of both internet and in-person surveys. Conducted various statistical survey analyses. 
 
Provided expert testimony in a litigation related to an alleged breach of contract in the commercial 
parking garage industry. Using advanced statistical models, determined the amount of lost garage 
parkers due to the alleged breach of contract.  Evaluated counterparty’s lost garage parker claims and 
methodology to determine their reasonableness. 
 
Evaluated the survey conducted by a large survey research firm regarding farming methods and 
subsistence in third world countries in the context of a professional malpractice claim. Conducted 
analyses of survey methodology and survey data to determine whether the survey conformed to 
survey best practices and whether the survey likely suffered from bias. 
 
Provided expert testimony in a product liability litigation in the fruit industry. Developed a multi-stage 
stratified sampling design used to select at random samples of fruit trees from the target population. 
Oversaw and led the collection of samples to be used by technical experts in their analyses. Derived 
formulae for the sample estimates and variances of the sample estimates. Consulted on appropriate 
sample sizes to obtain desired level of precision for the sample estimates. 
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Finance 
 
Reverse engineered and analyzed an expert’s 10(b)-5 damages model surrounding the quantification 
of financial losses by a class of the company’s shareholders. Proposed possible adjustments to the 
model that would provide a more reliable estimate of damages. Developed a large database and the 
modeled daily stock prices and trader activity for a five-year period. 
 
Conducted financial analyses of a trader’s trading activity where it was alleged the trader late traded 
into and out of various mutual funds over approximately a three-year period. Constructed a large data 
base of every S&P futures transaction for approximately a six-year period and a large database of all of 
the trader’s trades. Analyzed the trading activity of the trader using these databases. Developed 
econometric models based on this analysis to determine to what extent, if any, the trader late traded. 
Evaluated the econometric models provide by the counterparty alleging late trading. 
 
Conducted and consulted on analyses of traders’ and mutual employees trading activities in which 
simulation of trading activity was done following pre-specified trading rules to determine the total next-
day net NAV return and the amount of dilution for trading within a given mutual fund. Analyzed and 
consulted on the comparison of simulation based on these pre-specified trading rules to litigants’ 
trading activities as well as to baseline simulations where next-day net NAV return and the amount of 
dilution was determined from trading done on randomly determined trade days. 
 
Provided expert testimony in a malpractice litigation concerning issues related to a company’s 
reorganization of its debts. Conducted and evaluated various analyses, including event studies, to 
determine the effect information in the proxy statement for a bond offering, as well as other information 
available at that time, had on the litigant’s bond prices. 
 
Provided expert testimony in a bankruptcy litigation involving the valuation of PCS licenses in the 
wireless telephone industry. Evaluated econometric models used to value the PCS licenses by the 
counterparty’s expert. Examined factors that impacted license value and determined appropriateness 
of the valuation models. 
 
Conducted economic analyses to determine the likelihood of lending discrimination by a large finance 
company in the market for consumer automobile loans. Examined and developed large databases 
that included financing transactions between the large lender and individual borrowers. Developed 
sophisticated econometric models to determine whether evidence suggested lending decisions were 
made on the basis of inappropriate consumer characteristics. 
 
Conducted economic analyses of various reasons for the magnitude and change in personal 
bankruptcy filings used for credit risk management and marketing analytics in the credit card industry. 
Developed statistical models based on various economic variables to explain and forecast personal 
bankruptcy filings. Developed forecasts of underlying primitive variables in the overall forecasting 
models. 
 
Conducted survey research in a litigation in the private equity fund industry. Designed the survey 
questionnaire and sampling approach used to collect data. Analyzed data collected from the survey to 
examine investors’ decision-making processes and which characteristics of private equity funds 
influence investors’ decisions. 
 
Evaluated the financial models developed by the counterparty’s expert to value nuclear power plants and 
the potential synergies realized by fleet management of nuclear power plants. 
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Testimony. 
 
Ferring B.V. v. Perrigo Company, Perrigo Company PLC, Perrigo Company of Tennessee, Perrigo 
New York Inc., and Fera Pharmaceuticals, LLC. No. 2:14-cv-01653. United States District Court – 
Eastern District of New York. Expert Report. 
 
Signal IP, Inc. v. American Honda Motor Co., Inc. and Honda of America Mfg., Inc. No. 2:14-cv- 2454. 
United States District Court – Central District of California. Rebuttal Expert Report, Deposition 
Testimony. 
 
Ferring Pharmaceuticals, Inc. v. Braintree Laboratories, Inc. No. 13-cv-12553. United States District 
Court – District of Massachusetts. Expert Report, Rebuttal Expert Report, Deposition Testimony, 
Declaration. Supplemental Report. 
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Avid Technology, Inc. v. Media Gobbler, Inc. No. 1:14-cv-13746 PBS. United States District Court – 
District of Massachusetts. Rebuttal Expert Report, Deposition Testimony. 
 
Linkepic Inc., GMAX Inc., Veoxo Onc., and Justin London v. Vyasil, LLC, Mehul Vyas, Karl Wittstrom, 
and Ryan Tannehill. No. 12-cv-9058. United States District Court – Northern District of Illinois Eastern 
Division. Expert Report. 
 
Blitzsafe Texas, LLC v. Toyota Motor Corporation et al. No. 2:15-cv-01277 United States District Court 
– Eastern District of Texas Marshall Division. Rebuttal Expert Report, Deposition Testimony. 
 
ADT LLC and ADT US Holdings, Inc. v. Capital Connect et al. No. 3:15-cv-02252-B. United States 
District Court – North District of Texas Dallas Division. Rebuttal Expert Report. 
 
ADT LLC v. Security Networks, LLC and Vision Security, LLC. No. 9:12-cv-81120-DTKH. United 
States District Court – Southern District of Florida Palm Beach Division. Rebuttal Expert Report. 
 
Biscotti Inc. v. Microsoft Corp. No. 2:13-cv-01015-JRG-RSP. United States District Court – Eastern 
District of Texas – Marshall Division. Rebuttal Expert Report, Deposition Testimony. 
 
United Therapeutics Corporation v. Watson Laboratories, Inc. No. 3:15-cv-05723-PGS-LHG. United 
States District Court – District of New Jersey. Expert Report, Deposition Testimony. 
 
Lions Gate Entertainment, Inc. v. TD Ameritrade Services Company et al. No. 15-cv-05024-DDP-E. 
United States District Court – Central District of California – Western Division. Rebuttal Expert Report, 
Deposition Testimony. 
 
Toyo Tire & Rubber Co., Ltd. et al. v. Atturo Tire Corporation, et al. No. 1:14-cv-00206. United States 
District Court – Northern District of Illinois – Eastern Division. Expert Report, Rebuttal Expert Report, 
Deposition Testimony. 
 
Rawlings Sporting Goods Company, Inc. v. Easton Diamond Sports, LLC. No. 4:17-cv-02259-RLW. 
United States District Court – Eastern District of Missouri – Eastern Division. Declaration. 
 
In the Matter of  Distribution of the 2010, 2011, 2012 and 2013 Cable Royalty Funds. No. 14-CRB- 
0010-CD (2010-2013). Copyright Royalty Judges. Rebuttal Written Testimony, Hearing Testimony. 
 
United Therapeutics Corporation et al. v. Actavis Laboratories FL, Inc. No. 3:16-cv-01816-PGS- 
LHG; 3:16-cv-03642- PGS-LHG. United States District Court – District of New Jersey. Expert Report. 
 
Barrington Music Products, Inc. v. Guitar Center Stores, Inc. et al. No. 3-16-cv-00006-RLM-MGG. United 
States District Court – Northern District of Indiana – South Bend Division. Expert Report. 
 
Republic Technologies (NA), LLC and Republic Tobacco, L.P. v. BBK Tobacco & Foods, LLP d/b/a HBI 
International. No. 1:16-cv-03401. United States District Court – Northern District of Illinois – Eastern 
Division. Expert Report, Deposition Testimony. 
 
Watson Laboratories, Inc. v. United Therapeutics Corporation. Case IPR2017-01621. United States 
Patent and Trademark Office before the Patent Trial and Appeal Board. Declaration. 
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Watson Laboratories, Inc. v. United Therapeutics Corporation. Case IPR2017-01622. United States 
Patent and Trademark Office before the Patent Trial and Appeal Board. Declaration. 
 
BASF Corporation v. Johnson Matthey Inc. No. 1:14-cv-01204-RGA. United States District Court for the 
District of Delaware. Rebuttal Expert Report, Deposition Testimony. 
 
Rimini Street, Inc. v. Oracle International Corporation et al. Case No. 2:14-cv-01699-LRH-CWH. United 
States District Court – District of Nevada. Rebuttal Expert Report, Deposition Testimony. 
 
Louisiana-Pacific Corporation v. James Hardie Building Products, Inc. Case No. 3:18-cv-00447. United 
States District Court – Middle District of Tennessee at Nashville. Rebuttal Expert Report. Hearing 
Testimony, Rebuttal Expert Report, Deposition Testimony. 
 
Sound View Innovations, LLC v. Hulu, LLC. Case No. 2:17-cv-04146-JAK-PLA. United States District 
Court – Central District of California – Western Division. Expert Report, Deposition Testimony. 
 
The United States and the Administrators of the Tulane Educational Fund v. Cytogel Pharma, LLC. Case 
No. 2:16-cv-13987. United States District Court – Eastern District of Louisiana. Rebuttal Expert Report, 
Deposition Testimony, Supplemental Expert Report. 
 
Noven Pharmaceuticals, Inc. v. Mylan Technologies Inc. et al. Case No. 1:17-cv-01777. United States 
District Court for the District of Delaware. Declaration. 
 
Car-Freshner Corporation et al. v. American Covers LLC F/K/A American Covers, Inc. D/B/A HandStands, 
Energizer Brands, et al. Case No. 5:17-cv-171 (TJM/ATB). United States District Court – Northern District 
of  New York. Expert Report, Deposition Testimony, Declaration. 
 
wedi Corp. v. Brian Wright, Sound Product Sales LLC, and Hydro-Blok USA LLC. United States District 
Court – Western District of Washington at Seattle. Rebuttal Expert Report. 
 
SEVEN Networks, LLC v. Samsung Electronics American, Inc. et al. No. 2:17-cv-00441-JRG. United 
States District Court – Eastern District of Texas – Marshall Division. Rebuttal Expert Report, Deposition 
Testimony. 
 
SEVEN Networks, LLC v. ZTE (USA), Inc. et al. No. 3:17-cv-01495-M. United States District Court – 
Northern District of Texas – Dallas Division. Rebuttal Expert Report, Deposition Testimony. 
 
Allergan USA, Inc. v. Prescriber’s Choice, Inc. et al. No. 8:17-cv-01550. United States District Court – 
Central District of California – Southern Division. Expert Report, Deposition Testimony. 
 
London Computer Systems, Inc. v. Zillow, Inc. No. 1:18-cv-00696. United States District Court – Southern 
District of Ohio – Western Division, Cincinnati. Declaration, Deposition Testimony. 
 
Kodiak Cakes LLC v. Continental Mills, Inc. No. 2:18-cv-00783-BCW. United States District Court – 
District of Utah – Central Division. Expert Report, Declaration. 
 
Allergan USA, Inc. v. Imprimis Pharmaceuticals, Inc. et al. No. 8:17-cv-01551. United States District Court 
– Central District of California – Southern Division. Expert Report. Rebuttal Expert Report, Declaration, 
Deposition Testimony, Declaration. 
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Bayer Intellectual Property GmbH, Bayer AG, and Janssen Pharmaceuticals, Inc. v. Taro Pharmaceuticals 
Industries et al. No. 17-cv-462 (RGA). United States District Court for the District of Delaware. Expert 
Report, Deposition Testimony. 
 
The Black & Decker Corporation, Black & Decker Inc., and Black & Decker (US) Inc. v. Positec USA, Inc. 
and RW Direct, Inc. No. 1:11-cv-05426. United States District Court for the Northern District of Illinois – 
Eastern Division. Rebuttal Expert Report. 
 
Elusive Wildlife Technologies, L.P. v. Predator Tactics, Inc. et al. No. 4:18-cv-1647. United States District 
Court for the Southern District of Texas – Houston Division. Expert Report, Declaration. 
 
Rex Real Estate I, L.P. v. Rex Real Estate Exchange, Inc. No. 4:18-cv-371. United States District Court – 
Eastern District of Texas – Sherman Division. Expert Report, Expert Report, Rebuttal Expert Report, 
Rebuttal Expert Report, Deposition Testimony, Supplemental Expert Report, Trial Testimony. 
 
ADT LLC v. Security Networks, LLC and Vision Security, LLC. No. 9:12-cv-81120. United States District 
Court – Southern District of Florida – Palm Beach Division. Rebuttal Expert Report, Deposition Testimony. 
 
ADT LLC and ADT U.S. Holdings, Inc. v. NorthStar Alarm Services LLC and Vision Security, LLC. No. 
9:18-cv-80283. United States District Court – Southern District of Florida. Rebuttal Expert Report, 
Deposition Testimony. 
 
DealDash Oyj and DealDash, Inc. v. ContextLogic, Inc. d/b/a Wish. No. 3:18-cv-02353-MMC. United 
States District Court – Northern District of California – San Francisco Division. Expert Report, Deposition 
Testimony. 
 
Stanley F. Frompovicz d/b/a Far Away Springs et al. v. Niagara Bottling, LLC et al. No. 2:18-cv-00054. 
United States District Court – Eastern District of Pennsylvania. Expert Report, Deposition Testimony. 
 
Roche Diagnostics Corporation v. Meso Scale Diagnostics, LLC. No. 17-189 (LPS) (CJB). United States 
District Court for the District of Delaware. Rebuttal Expert Report, Deposition Testimony. 
 
Intri-Plex Technologies, Inc. v. NHK International Corporation et al. No. 5:17-cv-01097. United States 
District Court – Northern District of California. Rebuttal Expert Report. 
 
T.R.P. Company, Inc. v. Similasan AG et al. No. 2:17-cv-02197-JCM-CWH. United States District Court 
for the District of Nevada. Expert Report, Rebuttal Expert Report, Deposition Testimony. 
 
Delcor Asset Corporation et al. v. Taro Pharmaceutical Industries, Ltd. et al. No. 17-cv-5405 (RJS). United 
States District Court for the Southern District of New York. Expert Report, Deposition Testimony. 
 
Cephalon, Inc. et al. v. Slayback Pharma Limited Liability Company, et al. No. 17-1154-CFC. United 
States District Court for the District of Delaware. Rebuttal Expert Report, Deposition Testimony, Trial 
Testimony. 
 
Stone Brewing Co., LLC v. MillerCoors LLC. No. 3:18-cv-0331-BEN-LL. United States District Court for 
the Southern District of California. Expert Report, Rebuttal Expert Report, Deposition Testimony, 
Declaration, Trial Testimony. 
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Michael Philip Kaufman v. Microsoft Corporation. No. 1:16-cv-02880-CM-SN. United States District Court 
for the Southern District of New York. Rebuttal Expert Report, Deposition Testimony, Trial Testimony. 
 
DUSA Pharmaceuticals, Inc. v. Biofrontera Inc. No. 1:18-cv-10568-RGS. United States District Court for 
the Massachusetts. Expert Report, Deposition Testimony, Declaration, Supplemental Report. 
 
In the Matter of  Distribution of the 2010, 2011, 2012 and 2013 Satellite Royalty Funds. No. 14-CRB- 
0011-SD (2010-2013). Copyright Royalty Judges. Rebuttal Written Testimony. 
 
In the Matter of Certain Child Carriers and Components Thereof. United States International Trade 
Commission, Washington, D.C. Investigation Number 337-TA-1154. Expert Report, Supplemental Expert 
Report, Rebuttal Expert Report, Deposition Testimony, Hearing Testimony. 
 
Corus Realty Holdings, Inc. v. Zillow Group, Inc. et al. No. 2:18-cv-00847-JLR. United States District Court 
for the Western District of Washington. Rebuttal Expert Report, Deposition Testimony. 
 
David Phillips, et al. v. Hobby Lobby Stores, Inc. No. 2:16-cv-837-JEO. United States District Court for the 
Northern District of Alabama – Southern Division. Rebuttal Expert Report, Deposition Testimony. 
 
Steven D. Marcrum et al. v. Hobby Lobby Stores, Inc. No. 2:18-cv-01645-JEO. United States District Court 
for the Northern District of Alabama – Southern Division. Rebuttal Expert Report, Deposition Testimony. 
 
Vaporstream, Inc. v. Snap, Inc., d/b/a Snapchat, Inc. No. 2-17-CV-00220United States District Court for 
the Central District of California – Western Division. Rebuttal Expert Report, Deposition Testimony. 
 
Blackberry Limited v. Facebook, Inc. et al. No. 2:18-cv-01844. United States District Court for the Central 
District of California – Central District. Expert Report, Deposition Testimony. 
 
CZ Services, Inc. d/b/a CareZone Pharmacy et al. v. Express Scripts Holding Company et al. No. 3:18-cv-
04217. United States District Court for the Northern District of California – San Francisco Division. 
Rebuttal Expert Report, Deposition Testimony, Rebuttal Expert Report, Deposition Testimony. 
 
In re Application of: Grupo Bimbo, S.A.B. de C.V. Serial No.: 87/408,465. United States Patent and 
Trademark Of fice. Declaration. 
 
Honeywell International, Inc. v. MEK Chemical Corporation et al. No. 3:17-cv-01390-M. United States 
District Court for the Northern District of Texas – Dallas Division. Expert Report, Rebuttal Expert Reports. 
 
Juul Labs, Inc. v. Eonsmoke, LLC d/b/a 4X Pods et al. No. 2:18-cv-15444. United States District Court for 
the District of New Jersey. Expert Report, Rebuttal Expert Report. 
 
Easy Spirit, LLC v. Skechers U.S.A., Inc. et al. No. 1:19-cv-03299. United States District Court – Southern 
District of New York. Expert Report, Trial Testimony. 
 
UCB, Inc. et al. Mylan Technologies, Inc. No. 1:19-cv-128. United States District Court – District of 
Vermont. Rebuttal Expert Report, Deposition Testimony. 
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Oviedo Medical Center, LLC v. Adventist Health System/Sunbelt, Inc. d/b/a AdventHealth Oviedo ER. 
No. 6:19-cv-01711-WWB-EJK. United States District Court – Middle District of Florida – Orlando Division. 
Expert Report. 
 
Arendi S.A.R.L. v. LG Electronics, Inc. et al. No. 1:12-cv-01595-LPS. United States District Court for the 
District of Delaware. Rebuttal Expert Report, Deposition Testimony. 
 
GEMAK Trust v. Church & Dwight., Inc. No. 1:18-cv-01854-RGA. United States District Court for the 
District of Delaware. Expert Report. 
 
GEMAK Trust v. Reckitt Benckiser LLC. No. 1:18-cv-01855-RGA. United States District Court for the 
District of Delaware. Expert Report, Response Expert Report, Deposition Testimony. 
 
Novo Nordisk Inc. et al. v. Mylan Institutional LLC. No. 19-cv-01551-CFC. United States District Court for 
the District of Delaware. Rebuttal Expert Report, Deposition Testimony. 
 
Wyndham Vacation Ownership, Inc. et al. v. Reed Hein & Associates, LLC d/b/a Timeshare Exit Team 
No. 6:18-cv-02171-GAP-DCI. United States District Court – Middle District of Florida – Orlando Division. 
Expert Report, Deposition Testimony. 
 
Wyndham Vacation Ownership, Inc. et al. v. Slattery, Sobel & DeCamp, LLP et al. No. 6:19-cv-01908-
WWB-EKJ. United States District Court – Middle District of Florida – Orlando Division. Expert Report, 
Hearing Testimony. 
 
Silvergate Pharmaceuticals, Inc. v. Bionpharma Inc. No. 1:18-cv-1962 (LPS), No. 1:19-cv-1067 (LPS), 
No. 1:20-cv-1256 (LPS). United States District Court for the District of Delaware. Declaration, Sur-reply 
Declaration, Supplemental Declaration. 
 
In-N-Out Burgers v. Doll N Burgers LLC et al. No. 5:20-cv-11911 (RHC) (APP). United States District 
Court – Eastern District of Michigan. Rebuttal Expert Report, Deposition Testimony. 
 
Lear Corporation v. NHK Seating of America, Inc. et al. No. 2:13-cv-12937-LJM-RSW; 2:18-cv-10613-
LJM-RSW. United States District Court – Eastern District of Michigan – Southern Division. Rebuttal Expert 
Report, Deposition Testimony. 
 
New Prime, Inc. d/b/a Prime, Inc. v. Amazon Logistics, Inc. et al. No. 6:19-cv-03236-MDH. United States 
District Court – Western District of Missouri – Southern Division. Expert Report, Rebuttal Expert Report, 
Deposition Testimony. 
 
Icleen Entwicklungs-Und Vertiebsanstalt Für Umweltprodukte et al. v. Blueair AB et al. No. 2:21-cv-02236-
DSF-ADS. United States District Court – Central District of California – Western Division. Declaration, 
Sur-reply Declaration. 
 
SDC Financial, LLC et al. Align Technology, Inc. No. 01-20-0005-1541. American Arbitration Association. 
Af fidavit. 
 
Kudos, Inc. v. Kudoboard, LLC et al. No. 3:20-cv-01876-SI. United States District Court – Northern District 
of  California – San Francisco Division. Rebuttal Expert Report. 
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BBK Tobacco & Foods, LLP, d/b/a HBI International v. Central Coast Agriculture, Inc. United States 
District Court – District of Arizona. Expert Reports, Rebuttal Expert Report, Declaration, Deposition 
Testimony. 
 
Codexis, Inc. v. Codex DNA, Inc. No. 3:20-cv-03503. United States District Court – Northern District of 
California – San Francisco Division. Rebuttal Expert Report, Deposition Testimony. 
 
Ioengine, LLC v. PayPal Holdings, Inc. No. 1:18-cv-00452-WCB. United States District Court for the 
District of Delaware. Expert Report, Deposition Testimony. 
 
Ingenico, Inc. v. Ioengine, LLC. No. 1:18-cv-00826-WCB. United States District Court for the District of 
Delaware. Expert Report, Deposition Testimony. 
 
Azurity Pharmaceuticals, Inc. v. Annora Pharma Private Limited. No. 21-196 (LPS). United States District 
Court for the District of Delaware. Declaration, Supplemental Declaration. 
 
Jens H.S. Nygaard v. Federation Internationale de L’Automobile, Formula One Management Ltd., Formula 
One World Championship, Red Bull Technology Ltd., and Red Bull Racing Ltd. No. 6:20-cv-00234-ADA.  
United States District Court for the Western District of Texas – Waco Division. Expert Report, Deposition 
Testimony. 
 
Adidas America, Inc. et al. v. Fashion Nova, Inc. No. 3:19-cv-740-AC. United States District Court –District 
of  Oregon – Portland Division. Rebuttal Expert Report, Deposition Testimony. 
 
Sleep Number Corporation v. Steven Jay Young, Carl Hewitt, and UDP Labs, Inc. No. 20-cv-01507-NEB-
ECW. United States District Court –District of Minnesota. Expert Report, Deposition Testimony. 
 
Aqua Connect, Inc. et al. v. TeamViewer US, LLC et al. No. 1:18-01572-MN. United States District Court 
for the District of Delaware. Expert Report, Rebuttal Expert Report, Deposition Testimony, Trial Testimony. 
 
Firtiva Corporation v. Funimation Global Group, LLC. No. 2:21-cv-111. United States District Court for the 
Eastern District of Texas – Marshall Division. Expert Report, Deposition Testimony, Supplemental Expert 
Report. 
 
WSOU Investments, LLC d/b/a Brazos Licensing and Development v. Microsoft Corporation. No. 6:20-cv-
00454; 6:20-cv-00461; 6:20-cv-00465. United States District Court for the Western District of Texas – 
Waco Division. Rebuttal Expert Report, Deposition Testimony. 
 
Florida Virtual School v. K12 Inc. et al. No. 6:20-cv-02354-GAP-EJK. United States District Court for the 
Middle District of Florida – Orlando Division. Expert Report. 
 
Hatzolah, Incorporated, d/b/a Chevra Hatzalah v. Hatzalah of Palm Beach, Inc. et al. No. 21-cv-82092-
DMM. United States District Court for the Southern District of Florida. Declaration. 
 
Align Technology v. SmileDirectClub, LLC. No, 01-20-0014-6488. American Arbitration Association. Expert 
Report, Deposition Testimony, Amended Expert Report, Second Amended Expert Report, Deposition 
Testimony, Arbitration Testimony. 
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Janssen Pharmaceuticals, Inc. et al. v. Mylan Laboratories Limited. Nos. 3:20-cv-13103, 3:20-cv-15137, 
3:21-cv-18609. United States District Court for the District of New Jersey. Rebuttal Expert Report, 
Deposition Testimony. 

Heritage Guitar, Inc. v. Gibson Brands, Inc. Case No. 20-cv-229. United States District Court for the 
Western District of Michigan – Southern Division. Expert Report, Deposition Testimony. 

Aether Therapeutics Inc. v. AstraZeneca AB et al. Case No. 20-381-MN. United States District Court for 
the District of Delaware. Expert Report. 

Aether Therapeutics Inc. v. Red Hill Biopharma. Case No. 20-248-MN. United States District Court for the 
District of Delaware. Expert Report. 

MHL Custom, Inc. v. Waydoo USA, Inc. Case No. 1:21-cv-00091-RGA-MPT. United States District Court 
for the District of Delaware. Expert Report. Reply Report. Deposition Testimony. 

Gaurdant Health, Inc. v. Natera, Inc. Case No. 3:21-cv-04062-EMC. United States District Court Northern 
District of California. Expert Report. Deposition Testimony. 
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I certify that on November 2, 2022, I caused a copy of the foregoing document to be 

served on all parties registered to receive notice by eCRB by filing through the eCRB filing 

system. 

 
 
      /s/ Lucy Holmes Plovnick_______________ 
      Lucy Holmes Plovnick 

 



Proof of Delivery

 I hereby certify that on Wednesday, November 02, 2022, I provided a true and correct copy

of the [PUBLIC VERSION] Program Suppliers' Written Rebuttal Statement Regarding Allocation

Methodologies to the following:

 Broadcast Music, Inc. (BMI), represented by Jennifer T. Criss, served via E-Service at

jennifer.criss@dbr.com

 Public Television Claimants, represented by Ronald G. Dove Jr., served via E-Service at

rdove@cov.com

 Joint Sports Claimants, represented by Michael E Kientzle, served via E-Service at

michael.kientzle@arnoldporter.com

 SESAC Performing Rights, LLC, represented by Timothy L Warnock, served via E-Service

at twarnock@loeb.com

 National Public Radio, represented by Gregory A Lewis, served via E-Service at

glewis@npr.org

 Devotional Claimants, represented by Matthew J MacLean, served via E-Service at

matthew.maclean@pillsburylaw.com

 Major League Soccer, L.L.C., represented by Edward S. Hammerman, served via E-Service

at ted@copyrightroyalties.com

 Multigroup Claimants, represented by Brian D Boydston, served via E-Service at

brianb@ix.netcom.com

 Global Music Rights, LLC, represented by Scott A Zebrak, served via E-Service at

scott@oandzlaw.com

 ASCAP, represented by Sam Mosenkis, served via E-Service at smosenkis@ascap.com

 Commercial Television Claimants / National Association of Broadcasters, represented by

David J Ervin, served via E-Service at dervin@crowell.com



 Canadian Claimants, represented by Lawrence K Satterfield, served via E-Service at

lksatterfield@satterfield-pllc.com

 Signed: /s/ Lucy H Plovnick
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